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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

{ E» % REGION Il
2 N ; 290 BROADWAY
Dot port NEW YORK, NEW YORK 10007-1866
JUL 30 2014
;
CERTIFIED MAIL 105 3110 0000 5947 3139

RETURN RECEIPT REQUESTED

~¢?005 3110 0DOOD 5947 314k

Theodore Fiore, President
T. Fiore Demolition

411 Wilson Ave

Newark, NJ 07105

Re: COMPLAINT AND NOTICE OF OPPORTUNITY TO REQUEST A HEARING
In the matter of: Brick Township and T. Fioro Recycling, Inc.
Docket No. CAA-02-2014-1221

Dear Mr.Fiori:

Enclosed is a copy of the above-referenced Complaint and Notice of Opportunity to
Request a Hearing (Complaint) issued to Brick Township and T. Fioro Demolition,
pursuant to Section 113(d) of the Clean Air Act, 42 U.S.C. §§ 7401 et seq. (the Act),

§ 7413(d). The Complaint alleges violations of 40 C.F.R. Part 61, Subpart M (Asbestos
NESHAP), promulgated pursuant to Section 112 and 114 of the Act. The total amount
of the penalty proposed is $102,605.

Pursuant to the Consolidated Rules of Practice, 40 C.F.R. Part 22, and as stated in the
section of the Complaint entitled, “Notice of Opportunity to Request a Hearing,” if you
wish to contest any of the allegations of the Complaint or the amount of the proposed
penalty, you must file a written answer to the Complaint within thirty (30) days of receipt,
as established by the Certified Mail Return Receipt, or you may lose the opportunity for
a hearing and EPA may file a motion for default judgment. If the motion is granted, the
penalty proposed in the Complaint will become due and payable thirty (30) days after
the effective date of a Final Order. A copy of the Consolidated Rules of Practice is



enclosed for reference.

Counsel designated to appear on behalf of the Complainant in this matter is John F.
Dolinar, who can be reached at (212) 637-3204 or by mail at the address listed below.

As stated in the section of the Complaint entitled “Settlement Conference,” EPA is
prepared to begin to pursue settlement of this matter immediately.

| encourage you or your attorney, if you are represented, to contact EPA counsel.

Sincerely,

Do Posta, Director
Division of Enforcement and
Compliance Assistance




Enclosures: COMPLAINT AND NOTICE OF OPPORTUNITY FOR HEARING

40 C.F.R. Part 22, Consolidated Rules of Practice Governing the

Administrative Assessment of Civil Penalties and the Revocation or
Suspension of Permits.

Clean Air Act Stationary Source Civil Penalty Policy

Clean Air Act Penalty Policy, Appendix Ill, Asbestos Demolition and
Renovation Civil Penalty Policy (Rev. May 5, 1990)

cc:  Regional Hearing Clerk (With: Original Complaint with Certificate of
Service and one copy of Complaint with Certificate of Service):

Karen Maples

Regional Hearing Clerk

United States Environmental Protection Agency, Region 2
290 Broadway — 16" Floor

New York, NY 10007-1866

Juan Carlos Bellu
Deputy Department Head
Township of Brick
401 Charles Bridge Road
Brick, New Jersey 08723

Counsel on behalf of EPA:

John F. Dolinar
Assistant Regional Counsel
Office of Regional Counsel

United States Environmental Protection Agency, Region 2
290 Broadway — 16t Floor

New York, NY 10007-1866
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o UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
: - REGION II
L W ¢ 290 BROADWAY
et oS NEW YORK, NEW YORK 10007-1866
JUL 30 2014

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Juan Carlos Bellu
Deputy Department Head
Township of Brick
401 Charles Bridge Road
Brick, New Jersey 08723

Re: COMPLAINT AND NOTICE OF OPPORTUNITY TO REQUEST A HEARING
In the matter of: Brick Township and T. Fioro Recycling, Inc.
Docket No. CAA-02-2014-1221

Dear Mr. Bellu:

Enclosed is a copy of the above-referenced Complaint and Notice of Opportunity to
Request a Hearing (Complaint) issued to Brick Township and T. Fioro Demolition,
pursuant to Section 113(d) of the Clean Air Act, 42 U.S.C. §§ 7401 et seq. (the Act),

§ 7413(d). The Complaint alleges violations of 40 C.F.R. Part 61, Subpart M (Asbestos
NESHAP), promulgated pursuant to Section 112 and 114 of the Act. The total amount
of the penalty proposed is $102,605.

Pursuant to the Consolidated Rules of Practice, 40 C.F.R. Part 22, and as stated in the
section of the Complaint entitled, “Notice of Opportunity to Request a Hearing,” if you
wish to contest any of the allegations of the Complaint or the amount of the proposed
penalty, you must file a written answer to the Complaint within thirty (30) days of receipt,
as established by the Certified Mail Return Receipt, or you may lose the opportunity for
a hearing and EPA may file a motion for default judgment. If the motion is granted, the
penalty proposed in the Complaint will become due and payable thirty (30) days after
the effective date of a Final Order. A copy of the Consolidated Rules of Practice is



enclosed for reference.

Counsel designated to appear on behalf of the Complainant in this matter is John F.
Dolinar, who can be reached at (212) 637-3204 or by mail at the address listed below.

As stated in the section of the Complaint entitled “Settlement Conference,” EPA is
prepared to begin to pursue settlement of this matter immediately.

| encourage you or your attorney, if you are represented, to contact EPA counsel.

Sincerely,

Deré LaPosta, Director
» on of Enforcement and
Compliance Assistance



Enclosures: COMPLAINT AND NOTICE OF OPPORTUNITY FOR HEARING

40 C.F.R. Part 22, Consolidated Rules of Practice Governing the

Administrative Assessment of Civil Penalties and the Revocation or
Suspension of Permits.

Clean Air Act Stationary Source Civil Penalty Policy

Clean Air Act Penalty Policy, Appendix Ill, Asbestos Demolition and
Renovation Civil Penalty Policy (Rev. May 5, 1990)

cc:  Regional Hearing Clerk (With: Original Complaint with Certificate of
Service and one copy of Complaint with Certificate of Service):

Karen Maples

Regional Hearing Clerk

United States Environmental Protection Agency, Region 2
290 Broadway — 16" Floor

New York, NY 10007-1866

Theodore Fiore, President
T. Fiore Demolition

411 Wilson Ave

Newark, NJ 07105

Counsel on behalf of EPA:

John F. Dolinar

Assistant Regional Counsel

Office of Regional Counsel

United States Environmental Protection Agency, Region 2
290 Broadway — 16t Floor

New York, NY 10007-1866






UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 2
In re: COMPLAINT
and
Township of Brick, New Jersey NOTICE OF OPPORTUNITY
TO REQUEST A HEARING
&
CAA-02-2014-1221
T. Fiore Recycling, Inc.
Respondents
In a proceeding under
Section 113(d) of the Clean Air Act
PRELIMINARY STATEMENT

In this Complaint and Notice of Opportunity to Request a Hearing (“Complaint”), the
United States Environmental Protection Agency (“EPA”) alleges that the Township of Brick,
New Jersey (“Brick Township”) and T. Fiore Recycling, Inc. (“T. Fiore”) (“Respondents”)
violated 40 C.F.R. § 61.145(c) by failing to ensure that at least one person who is certified or
trained in accordance with 40 C.F.R. § 61.145(c)(8) was onsite to supervise the demolition
operations of nine (9) separate houses that were all located within the Township of Brick, New
Jersey. These include 518 Rt. 35 N, 515 Sunset Blvd, 519 Sunset Blvd, 112 Jeanett Blvd, 7 West
Marion, 9 West Marion, 11 West Marion, 15 West Marion and 473 Rt. 35 N. Additionally,
Respondents violated 40 C.F.R. § 61.150(b)(1) by failing to dispose of the debris from at least
four (4) of these houses (518 Rt. 35 N, 515 Sunset Blvd, 519 Sunset Blvd, and 112 Jeanett Blvd)

in a landfill certified to accept and handle asbestos-containing waste material (ACWM).



Finally, Respondents violated 40 C.F.R. § 61.145(c)(6) by failing to ensure that debris
was kept adequately wet at the 473 Rt. 35 N site during the demolition process which resulted in
visible emissions. The Complaint proposes a civil penalty of $102,605 for the Respondents’
violations and is brought pursuant to Section 113(d) of the Act, 42 U.S.C. § 7413(d), and EPA’s
Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties and
the Revocation/Termination or Suspension of Permits, 40 C.F.R. Part 22 (the “Consolidated
Rules of Practice™). A copy of the Consolidated Rules of Practice is enclosed with the service
copy of this Complaint.

LEGAL BACKGROUND

A. EPA’s Authority to Enforce the CAA and its Implementing Regulations

1. Section 113(d)(1) of the CAA authorizes the EPA Administrator to issue an order
assessing civil administrative penalties against any person that has violated or is violating any
requirement or prohibition of subchapters I, III, IV-A, V or VI of the Act, or any requirement or
prohibition of any rule, order, waiver, permit or plan promulgated pursuant to any of those
subchapters, including but not limited to any regulation promulgated pursuant to 40 C.F.R. Part
61, Subpart M of the Act.

A Section 302(e) of the CAA provides that whenever the term “person” is used in
the Act, the term includes an individual, corporation, partnership, association, state, municipality,
political subdivision of a State, and any agency, department, or instrumentality of the United
States and any officer, agent, or employee thereof.

3 Section 113(d)(2)(A) of the CAA provides that any administrative penalty
assessed under Section 113(d)(1) of the CAA shall be assessed only after notice and an
opportunity for a hearing, and that the EPA Administrator shall promulgate rules for such

hearings. The Consolidated Rules of Practice contain those rules and apply to this Complaint.



4. Pursuant to EPA Delegation of Authority 7-6-A and EPA Region 2 Delegation of
Authority 7-6-A, the Administrator has delegated to the Complainant, the Director of the
Division of Enforcement and Compliance Assistance, through the Region 2, Regional
Administrator, the authority to (a) make findings of violations, (b) issue CAA Section 113(d)
administrative penalty complaints, and (c) agree to settlements and sign consent agreements
memorializing those settlements, for CAA violations that occur in the State of New York, the
State of New Jersey, the Commonwealth of Puerto Rico, and the Territory of the U.S. Virgin
Islands.

B. National Emissions Standards for Hazardous Air Pollutants — 40 C.F.R. Part 61,
Subpart M

S. Section 112 of the Act requires the EPA Administrator to: (i) publish a list of
hazardous air pollutants (“HAPs”), (ii) publish a list of categories and subcategories of major and
area sources of those HAPs, and (iii) promulgate regulations establishing emission standards for
each such category and subcategory.

6. 40 C.F.R. § 61.141 defines “asbestos-containing waste material” (ACWM) as
friable asbestos waste material, filters from control devices, bags or other similar packaging
contaminated with commercial asbestos, regulated ACWM and materials contaminated with
asbestos including disposable equipment and clothing.

r 40 C.F.R. § 61.141 defines “regulated asbestos-containing material” (RACM) as
(a) Friable asbestos material, (b) Category I nonfriable asbestos-containing material (ACM) that
has become friable, (c) Category I nonfriable ACM that will be or has been subjected to sanding,
grinding, cutting, or abrading, or (d) Category II nonfriable ACM that has a high probability of
becoming or has become crumbled, pulverized, or reduced to powder by the forces expected to

act on the material in the course of demolition or renovation operations regulated by this subpart.



8. 40 C.F.R. § 61.141 defines “demolition” to include an operation in which load
supporting structural members are wrecked or taken out.

9. 40 C.F.R. § 61.141 defines “facility” as any institutional, commercial, public,
industrial, or residential structure, installation, or building (including any structure, installation,
or building containing condominiums or individual dwelling units operated as a residential
cooperative, but excluding residential buildings having four or fewer dwelling units); any ship;
and any active or inactive waste disposal site.

10. 40 C.F.R. § 61.141 defines “installation” as any building or structure or any group
of buildings or structures at a single demolition o.r renovation site that are under the control of
the same owner or operator (or owner or operator under common control).

11. 40 C.F.R. § 61.141 defines an “owner or operator of a demolition or renovation
activity” as any person who owns, leases, operates, controls or supervises the facility being
renovated or any person who owns, leases, operates, controls or supervises the demolition or
renovation operations, or both.

12. 40 C.F.R. § 61.141 defines “working days” as Monday through Friday.

13. 40 C.F.R. § 61.145(a)(1)(i) and (ii) and 40 C.F.R. § 61.145(a)(4)(1) and (i1)
provide that the requirements of 40 C.F.R. § 61.145(b) and (c) apply to the owners and operators
of renovation or demolition activities in which the amount of RACM that is stripped, removed,
dislodged, cut, drilled or similarly disturbed is at least 80 linear meters (260 linear feet) on pipes
or at least 15 square meters (160 square feet) on other facility components or at least 1 cubic
meter (35 cubic feet) off facility components where the length or area could not be measured

previously.



14. 40 C.F.R § 61.145(c)(8) requires that no RACM shall be stripped, removed, or
otherwise handled or disturbed at a facility regulated by this section unless at least one onsite
representative, such as a foreman or management-level person or other authorized representative,
trained in the provisions of this regulation and the means of complying with them, is present.

15. 40 C.F.R. § 61.145(c)(6) requires that all RACM, including material that has been
removed or stripped to be adequately wet until collected and contained or treated in preparation
for disposal in accordance with § 61.150.

16. 40 C.F.R. § 61.150(b)(1) requires that all asbestos-containing waste material shall
be deposited as soon as is practical by the waste generator at a waste disposal site operated in
accordance with the provisions of § 61.154.

FINDINGS OF FACT

17. The factual findings set forth below are based on an investigation conducted by
EPA Region 2 personnel pursuant to Section 114 of the CAA.

18.  Brick Township is the owner of affected demolition or renovation activities, as
defined by 40 C.F.R. §§ 61.141 and 61.145(b).

19.  T. Fiore is the operator of affected demolition or renovation activities, as defined
by 40 C.F.R. §§ 61.141 and 61.145(b).

20.  The affected demoliﬁon and renovation activities occurred at any building or
structure or any group of buildings or structures at a single demolition or renovation site that are
under the control of the same owner or operator (or owner or operator under common control).
(See definition of “installation” at40 C.F.R. § 61.141.)

21. On July 30, 2013, an EPA Inspector inspected the demolition site at 112 Jeanett

Drive in Brick Township.



22. At the time of the July 30, 2013 inspection, it was discovered that demolition
debris from the demolition of four houses (518 Rt. 35 N, 515 Sunset Blvd, 519 Sunset Blvd and
112 Jeanett Blvd) that were declared “unsafe to enter” for purposes of inspection and abatement
was not sent to a landfill certified to accept asbestos-containing waste material.

23. At the time of the July 30, 2013 inspection, for the demolition of at least four (4)
houses (518 Rt. 35 N, 515 Sunset Blvd, 519 Sunset Blvd and 112 Jeanett Blvd), it was
discovered there was no person trained onsite to supervise the demolition and debris removal
operation, as required by 40 C.F.R. § 61.145(c)(8).

24.  On September 4, 2013, an EPA Inspector inspected the demolition site at 473 Rt
35 N in Brick Township.

25. At the time of the September 4, 2013 inspection, for the demolition of at least five
(5) houses (7 West Marion, 9 West Marion, 11 West Marion, 15 West Marion and 473 Rt. 35 N),
it was discovered there was no person trained onsite to supervise the demolition and debris
removal operation, as required by 40 C.F.R. § 61.145(c)(8).

26. At the time of the September 4, 2013 inspection, Mr. Benny Fussella, a T. Fiore
supervisor at the site, confirmed that no T. Fiore personnel at the site were asbestos supervisor-
certified as required by 40 C.F.R. § 61.145(c)(8).

27. At the time of the September 4, 2013 inspection, Mr. Benny Fussella, a T. Fiore
supervisor at the site, requested to know where he and his staff could obtain such certification.

28.  The EPA Inspector observed visible emissions on two (2) separate occasions
during the inspection of the demolition site located at 473 Rt. 35 N. The first observation was at
approximately 10:00 am when the excavator was shifting the demolition debris without any
water being used to keep the debris wet. The EPA inspector noted that the hose was not

connected to the water hydrant at the time. The second observation was at approximately 12:00



pm when the excavator was transferring the demolition debris into a dumpster. Although water
was being used, T. Fiore failed to adequately wet the debris prior to handling and transferring the

debris which resulted in visible emissions.

CONCLUSIONS OF LAW

Based on the Findings of Fact set forth above, EPA reaches the following conclusions of

law:

29.  Respondents are “persons” within the meaning of Section 302(e) of the Act.

30.  Respondents are subject to 40 C.F.R Part, 61 Subpart M, the Asbestos NESHAP
regulation.

31.  The affected demolition and renovation activities occurred at an “installation” as
defined at 40 C.F.R. § 61.141.
32.  Because 40 C.F.R. § 61.141 defines “facility” to include an “installation” the
affected demolition and renovation activities occurred at a “facility.”
Count 1:

Failure to dispose of asbestos containing waste material in a certified/licensed asbestos landfill

33.  Paragraphs 17 to 28 above are incorporated herein by reference.
34.  Respondents’ failure to dispose of debris from at least four houses (518 Rt. 35 N,
515 Sunset Blvd, 519 Sunset Blvd, and 112 Jeanett Blvd) that were “unsafe to enter” for
purposes of inspection and abatement in a landfill that is certified/licensed to accept ACWM is a
violation of Section 112 of the Act and 40 C.F.R. § 61.150(b)(1) of the Asbestos NESHAP.
Count 2:

Failure to Have a Asbestos-certified Supervisor Onsite

35.  Paragraphs 17 to 28 above are incorporated herein by reference.



36.  Respondents’ failure to ensure that at least one person certified or trained in
accordance with 40 C.F.R. § 61.145(c)(8) is onsite to supervise the demolition operation at the
nine demolition sites (518 Rt. 35 N, 515 Sunset Blvd, 519 Sunset Blvd, 112 Jeanett Blvd, 7 West
Marion, 9 West Marion, 11 West Marion, 15 West Marion and 473 Rt. 35 N) is a violation of
Section 112 of the Act and 40 C.F.R. § 61.145(c)(8) of the Asbestos NESHAP.

| Count 3:

Failure to Follow Procedures for Asbestos Emissions Control

37.  Paragraphs 17 to 28 above are incorporated herein by reference.

38.  Respondents’ failure to ensure that debris was kept adequately wet at the 473 Rt.
35 N demolition site resulting in visible emissions is a violation a violation of Section 1 12 of the
Act and 40 C.F.R. § 61.145(c)(6) of the Asbestos NESHAP.

PROPOSED CIVIL PENALTY

Based on the statutory penalty assessment criteria set forth in CAA Section 113(e), and on
the guidance provided by EPA’s Clean Air Act Stationary Source Civil Penalty Policy (the
“CAA Penalty Policy™), the Complainant proposes a civil penalty of $ 102,605 for Respondents’
violations.

A. Statutory Penalty Assessment Criteria

Section 113(d) of the CAA provides that the Administrator may assess a civil
administrative penalty of up to $25,000 per day for each violation of the Act, including but not
limited to violations of any requirements or prohibitions of rules promulgated under the Act.
However, the statutory maximum of $25,000 per day has been adjusted upward to account for
inflation, pursuant to the Debt Collection Improvement Act of 1996 (“DCIA”). Thus, the
statutory maximum is $27,500 for violations that’ occurred after January 30, 1997 through March

15, 2004, $32,500 for violations that occurred after March 15, 2004 through January 12, 2009



and $37,500 for violations that occurred after January 12, 2009. See 40 C.F.R. Part 19, Table 1.
Part 19 indicates that the maximum civil penalty has been upwardly adjusted 10% for violations
that occurred after January 30, 1997 through March 15, 2004, further adjusted 17.23% for
violations that occurred after March 15, 2004 through January 12, 2009, for a total of 28.95%,
and further adjusted an additional 9.83% for violations that occurred after January 12, 2009, for a
total of 41.63%.

In determining the amount of penalty to be assessed, Section 113(e) of the CAA requires
that the Administrator consider the size of the business, the economic impact of the penalty on
the business, the violator’s full compliance history and good faith efforts to comply, the duration
of the violation as established by any credible evidence, the payment by the violator of penalties
previously assessed for the same violation, the economic benefit of noncompliance, the
seriousness of the violation and other factors as justice may require.

B. CAA Penalty Policy

EPA’s CAA Penalty Policy reflects EPA’s application of the factors set forth in Section
113(e) of the Act and provides guidance on how EPA is to calculate penalties for CAA. The
policy indicates that EPA should propose a penalty consisting of an economic benefit component
and a gravity component. The economic benefit component is the economic benefit the violator
gained as a result of the violation. The gravity component, in turn, consists of elements based on
the actual or potential harm caused by the violation, the significance of the regulation in question
to the regulatory scheme, the sensitivity of the environment and the size of the violator. Finally,
consistent with the DCIA and 40 C.F.R. Part 19, when proposing a penalty for a specific

violation, EPA adjusts the dollar figures listed in the CAA Penalty Policy, upward for inflation.



C. EPA’s Proposed Penalty in this Case

The Administrator must consider the factors specified in Section 113(e) of the Act when
assessing an administrative penalty under Section 113(d). Based upon an evaluation of the facts
alleged in this complaint and the factors in Section 113(e) of the Act, Complainant proposes that
the Administrator assess a civil penalty against Respondent of $102,605. Complainant evaluated
the facts and circumstances of this case with specific reference to EPA’s CAA Penalty Policy.
Enclosed with this complaint is a copy of the policy. Complainant developed the proposed
penalty based on the best information available to Complainant at this time. Complainant may
adjust the proposed penalty if the Respondent establishes bona fide issues of ability to pay or
other defenses relevant to the penalty’s appropriateness.

NOTICE OF OPPORTUNITY TO REQUEST A HEARING

You have a right to request a hearing: (1) to contest any material facts set forth in the
Complaint; (2) to contend that the amount of the penalty proposed in the Complaint is
inappropriate; or (3) to seek a judgment with respect to the law applicable to this matter. The
hearing is subject to the Administrative Procedure Act, 5 U.S.C. §§ 552 ef seq., and the
procedures set forth in EPA's Consolidated Rules of Practice.

In order to request a hearing you must file a written Answer to this Complaint along with
the request for a hearing with the EPA Regional Hearing Clerk within thirty (30) days of your
receipt of this Complaint. The. Answer and request for a hearing must be filed at the following
address:

Karen Maples
Regional Hearing Clerk
U.S. Environmental Protection Agency - Region 2

290 Broadway - 16th Floor
New York, New York 10007-1866

10



A copy of the Answer and the request for a hearing, as well as copies of all other papers
filed in this matter, are to be served on EPA to the attention of EPA counsel at the following
address:

John F. Dolinar
Assistant Regional Counsel
Office of Regional Counsel, Air Branch
U.S. Environmental Protection Agency - Region 2
290 Broadway - 16th Floor
New York, New York 10007-1866

Your Answer should, clearly and directly, admit, deny, or explain each factual allegation
contained in this Complaint with regard to which you have any knowledge. If you have no
knowledge of a particular factual allegation of the Complaint, you must so state and the
allegation will be deemed to be denied.

The Answer shall also state: (1) the circumstances or arguments which you allege
constitute the grounds of a defense; (2) whether a hearing is requested; and (3) a concise
statement of the facts which you intend to place at issue in the hearing.

If you fail to serve and file an Answer to this Complaint within thirty (3 0) days of receipt,
Complainant may file a motion for default. A finding of default constitutes an admission of the
facts alleged in the Complaint and a waiver of your right to a hearing. The total proposed

penalty becomes due and payable without further proceedings thirty (30) days after the issue date

of a Default Order.

11



NOTICE OF OPPORTUNITY FOR A SETTLEMENT CONFERENCE

EPA encourages all parties against whom the assessment of civil penalties is proposed to
pursue the possibility of settlement by engaging in informal settlement communications with
EPA counsel. However, conferring informally with EPA in pursuit of settlement does not extend
the time allowed to answer the Complaint and to request a hearing. Those times are set by the
Consolidated Rules of Practice.

You may contact EPA counsel at the address listed above to discuss settlement, the
alleged violations and/or the amount of the proposed penalty, whether or not you intend to file an
Answer and/or request a hearing. If you are represented by legal counsel, your counsel should
contact EPA. If a settlement is reached, it will be in the form of a written Consent Agreement
and accompanying Final Order.

PAYMENT OF PENALTY IN LIEU OF
ANSWER, HEARING AND/OR SETTLEMENT

Instead of filing an Answer, requesting a hearing, and/or requesting an informal
settlement conference, you may choose to pay the full amount of the penalty proposed in the
Complaint. Such payment should be made by a cashier's or certified check payable to the
Treasurer, United States of America, marked with the docket number and the name of the
Respondent(s) which appear on the first page of this Complaint. The check must be mailed to:

U.S. Environmental Protection Agency
Fines and Penalties
Cincinnati Finance Center
P.O. Box 979077
St Louis, MO 63197-9000

A copy of your letter transmitting the check and a copy of the check must be sent

simultaneously to EPA counsel assigned to this case at the address provided under the section of

12



this Complaint entitled Notice of Opportunity to Request a Hearing. Payment of the proposed
penalty in this fashion does not relieve one of responsibility to comply with any and all

requirements of the Clean Air Act.

Dated: Jo* Jo, 2314 g — - 7
Dagre F. L.aPosta, Director /
Division of Enforcement and
Compliance Assistance

To:  Theodore Fiore, President
T. Fiore Demolition
411 Wilson Ave
Newark, NJ 07105

Juan Carlos Bellu

Deputy Department Head
Township of Brick

401 Chambers Bridge Road
Brick, NJ 08723
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{(h) The Reglonal Administrator may
‘clude In any statement a date of ex-
ration, after which date the approval
| the Reglonal Administrator con-
| Ined In the statement shall no longer
{'ply. The date of explration shall not
jcome effective If the applicant has
'bmltted the statement to the SBA,
{lor to the date of explration, as part
: the application for financlal assist-
lice.

{i1.11 Public participation.

'(a) Applications shall not genervally
| subject to publlc notice, publlc com-
|ent. or public hearings. Applications
jiring the period of review as stated in
| 1.5, or durlng the perlod of appeal as
{ovided In §21.8, shall be avallable for
!nbllc inspection: Approved applica-
!ms as pravided in §21.10(d) shall be
{'allable for publlc Inspection at all
| mes durlng the five year period.

1 (b) The Reglonal Administrator, If he
i:lleves that the addltion, alteration,
[~ methad of aperation may adversely
fnl slgnificantly alffect an Interest of
lie public, shall provide for a public
{>tlce and/or public hearing on the ap-
| lcatlon. The public notlce and/or pub-
ic hearing shall be conducted In ac-
}erance with the procedures specified
it a permit under 40 CFR 125.32 and
125.34(b).

| (c) Where the appllcant is able to
emonstrate to the satigfaction of the
' eglonal Administrator that disclosure
| I certaln information or parts thereof
's provided in §21.3(c)(5) would result
{1 the divulging of methods or proc-
;3ses entitled to protection as trade se-
|rets, the Reglonal Administrator shall
| ‘eat the informatlon or the particular
lart as confldential in accordance with
|he purposes-of sectlon 1806 of Tltle 18
! the Unlted States Code and nobt re-
‘2088 It to any unauthorized person.
I'rovided, however, That if access Lo
'uch information is subsequently re-
‘uested by any person, there will be
‘wnf[;llnnce with the procedures spscl-
!led In 40 CFR part 3. Such Informatlon
e be disclosed to other officers, em-
‘ gyees, or authorized representatives
THthe. United States concerned with
afpfing oub the Act or when relevant
Ny jitoceeding under the Act.

40 CFR Ch. | (7-1-03 Edllion)

§21.12 Slate Issued stalements.

(a) Any State after the gffecLlve tale
of these regulations may submit Lo Lhe
Reglonal Adminlstrator for his np-
proval an appllcatlon Lo conducl a pro-
gram for lssulng stalements under Lhls
sectlon.

(1) A State submisslion shall speclfy
the organizational, legal, f[Inancial, and
adininistraltlve resources aml proce-
dures that {t belleves will enable IL Lo
conduct the program.

(2) The State program shall con-
astlitute an equlvalent efforl Lo Lhal re-
quired of EPA under this section.

(3) The State organizallon respon-
slble for conducting the program
should be.the State waler pollution
control agency, as deflfied In secllon
502 of the Act. .

(4) The State submission shall pro-
pose a procedure for adjudleating appll-
cant appeals as provided under §21.9.

(6) The State submisslon shall lden-
Lify any exlsllug or potentinl conflicls
of jnterest on the part of any personnel
who will or inay review or approve ap-
plicatlons. .

(1) A confllct of Interest shall exlst
where the reviewing officinl Is Lhe
spouse of or dependent (ns deflned In
the Tax Code, 26 U.S.C. 152) of an
owner, partner, or prinecipal officer of
the small business, or where he hns or

Is recelving from the small bLuslness

concern applicant 10 percent ol gross
personal income for a calendar year,
except that it shall mean 50 percent
gross personal Income for a calendar
year Il the reclplent Is over 60 years of
age and Is recelving such portlon pur-
suant to retirement, pension, or simi-
lar arrangaments. &

(11) 1f the State Is unalle Lo provide
alternative partles to revlew or np-
prove any appllcatlon subject Lo cou-
Mict of Interest, the Reglonal Adminls-
trator shall review and approve Lhe ap-
pllcation.

(b) The RNeglonal Adininistrator,
within 60 days after such applicatlon,
shnll approve any State program Lhal
conforms to the requirements of thls
sectlon. Any such approval shell Le
aller sulflclent notlce has been pro-
viderd to the IReglonnl Dlreclor of SBA.
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(¢) If Lhe Reglonal. Administrator dis-
approves Lhe applieation, he shall no-
Lify Lhe Slate, In wrlting, of any defl-
clency In Its appllecation. A State may
resubmit an amended npplication at
any later Lime,

() Upon approval of n Stnte submis-
slon, BPA wlill suspend all review of ap-
plicatlons and fssuance of statementls
for smnll husinesses In Lhat Stale,
pending transferral. I'rovided, however,
I'hat In the event of a State conflict of
InLerest as ldentified In §21.12(a)(4) of
Lhis sectlon, EPA shall review the ap-
plicatlon and Issue Lha strLloinent.

te) Any applications shall, If received
by an EPA Ieglonal Office, be for-
wardel promptly Lo the appropriate
Stale for ncllon pursuanl Lo seclion
Ttgn2) of the Small Business Act and
Lhese regulatlona.

(1) BPA will generally not review
or approve Indlvidunl stateinents
Issued by n Slnte. However, SBA, upon
receipt and review of a State approved
Atatement mny request Lhe Reglonal
Adminlstrator of EPA to review Lhe
astatement. The Iteglonal Adminls-
trator, upon such request can further
npprove or disapprove Llie State Issued
atntement, In accordance with the re-
qulrements of §21.5. i

(2) T'he RReglonal Adminlstrator will
perlodieally review Stale program per-
formnnce. In Lhe event of State pro-
gram defllclencles the Reglonal Admin-
lstrator will notify the State of such
deflclencles.

(3) Durlng that period that any
Stale's program s classified as defl-
clent, statements Issued by a State
shall also be sent to the Reglonal Ad-
minlstrator for review. The Reglonal

. Administrator shall notifly the State,

the applicant, and the SBA of any de-
terminatlon aubsequently made, In ac-
cordance with §21.5, on any such stale-
ment.

(O IT within 60 dnys nlter notice of
such deflclencles hns been provide,
the State hns not Lnken corrective ef-
forts. and If the deflclencles signifl-
cantly affect the conduct of the pro-
graun, Lhe Reglonal Adinlnlstrator,
nfter sufficlent notice has been pro-
vided Lo Lhe Reglonal Director of SBA,
shall wilthdraw Lhe approval of Lhe
Slale program.
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() Any State whose program Is wlth- 4
drawn and whose deficlencies have bheen
correcled may later reapply as pro-

“vided in §21.12(a).

(g) Funds appropriated under sectlon
106 of the Act may be utillzed by na
State agency authorized to recelve
such funds {n conducting this program.

§21.13 Effect of certificntion upon au-
thorily to enforce npplicable stand-
ards.

The certification by EPA or a Stale
for SBA Loan purposes in no way con-
slitules n delermination by EPA or Ltho
Slale that the facllitles certified (n)
will be constructed within the tinie
speclfied by an applicable standard or
(b) will be constructed and Installed In
accordance with the plans and specl-
fications submitted in the application,
will be operated and maintalned prop-
erly, or will be applled Lo process
wnsles which are Lthe same as described
In the application. The certification In
no way constitutes a walver by EPA or
n Sinle of ILs authorlty to .talke appro-
priate enforcement action agalnst the
owner or operator of such facllities for
violatlons of an applicable standard.

PART 22—CONSOLIDATED RULES
OF PRACTICE GOVERNING THE
ADMINISTRATIVE ASSESSMENT OF
CIVIL PENALTIES AND THE REV-
OCATION/TERMINATION OR SUS-
PENSION OF PERMITS

Subparl A—Gaeneial

Sec.

22.1 Scope of this part.

22.2 Use of number and gender.

22.3 Definltions.

224 Powera and dutles of the Eaviron-
mental Appeals Board, Reglonal Judicinl
Officer and Preslding Officer; dlsquall-

llcut-_lon. withdrawnl, nnd renssigminent.
22.6 Flling, service, and form of all flled

documents; buslness  confldentialiLy
clajimes.

22.6 Illing and service of rulings, orders il
declslons.

22.7 Compulation nnd extenslon of time.
22.8 Ex parte dlscusslon of proceeding.
22.9 Examilpation of documents ffled,

Subparl B—Parlles and Appearances

22.10 Appearances.
2211 Iuterventlon and non-party brlela.
22.12 Consolldatlon and severnnce.
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122.1
Subpaifl C—Pieheailng Pioceduies

1.13 Cominencement of a proceeding.

1.14 Complalnt.

116 Answer to the complaint.

116 Motlons.

1.17 Default. .

2.18 Quick resolution; settlement; alter-
native dispute resclution.

1.19 Prehearing information exchange; pre-
hearing conference; other discovery.

1.20 Accelerated decislon; decision to dis-
mlss.

Subpail D—Heailng Pioceduies

1.21 Asslgnment of Presidiog
scheduling the hearlng.

1.22 Bvldence.

1.23 Objectlions and offers of proof.

1.24 Burden of presentation; burden of per-
suaslon; preponderance of the evidence
standard. .

1.25 Filing the transcript. -

1.26 Proposed f{lndings, conclusions, and
order. .

Olficer;

Subpait E—Inilial Decislon and Mollon lo
Reopen a Heailng

1.27 Ioitial decision.
1.28 Motlon to reopen & hearlng.

Subparl F—Appeals and Adminlislialive
Review

1.29 Appeal from or review of interlocutory
orders or rulings. ’

1.30 Appeal from or review of initlal deci-
slon.

Subpait G—Final Oider

131 Final order.
132 Motion to reconsider a final order.

Subpait H—Supplemenlal Rules

2.33 [Reserved]

1.34 Supplemental rules governing the ad-
miolstrative assessment of clvil pen-
altles under the Clean Alr Act.

1.35 Supplemental rules governing the ad-
ministrative assessmment of civil pen-
altles under the Federal Insecticlde, Fun-
glclde, and Rodenticide Act.

1.36 (Reserved]

2.37 Supplemental rules governing admin-
IJstrative proceedings under the Solld
Waste Dlsposal Act. -

1.38 Supplemental rules of practice gov-
erning the administrative assessment of
civil penalties under the Clean Water
Act.

299 Supplemental rules governing the ad-
ministrative assessment of clvil pen-
altles under section 109 of "the Com-
prehenslve  Environmental Response,
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Compensntion, and Linbllity Act of 1980,
as amended.

22.40 [Reserved] : :

22,41 Bupplemental rules governing the nil-
minlstrative nsaessment of . clvil pen-
alties under Title II af the Toxlec Sul-
stance Control Act, enacted as sectlon 2
of the Asbestos Hazard Emergency Ite-
sponse Act (AHERA).

22.492 Bupplemental rules governing the nd-
minlstrative assessment of clvil pen-
alties for violations of compllance ordein
Isaued to owners or operntors of publle
water systems under part B of the Salo
Drinking Water -Act.

22.43 Suppleinental rules governing Lhe ad-
minlstrative nssessment of clvil pen-
altles agnlnst a federnl ngency under Lhe
Safe Drinking Water Act.

22.44 Bupplemental rulesa of praclice Rov-
erning the termination of permits under

* pection 402(a) of the Clean \Wnter Act or
under section 3008(r)(3) of the Itesource
Conservatlon and Recovery Act.

22.45. Bupplemental rules governlng publlc
notice and comment In proceodings
under sectiona 309(g) and 311(LNUGHBNIT
of the Clean Water Act and aeclion
1423(c) of the Bafe Drinking Water Act.

22.46-22.49 |[Reserved)

Subpail I—Adminislialive Pioceedings Nol
Goveined by Seclion 554 ol lhe Ad-
minisliallve Procedure Act

22.60 Scope of this subpart.
22.61 Presiding Offlcer. -
22.62 Informatlon exchange and dlscovery.

AuTHoRITY: T U.B8.C. 136(1): 156 U.8.C. 2016; 31

.

U.8.0. 1319, 1342, 1361, 1416 and 1418; 12 U.S.C. °

300g-3(g), 6912, 6925, 6928, 6991e and 6992d; 42
U.8.0. 1413(d), 7624(c), 7645(d), 7547, 7601 and
7607(a), 8609, and 11045, '

Bounce: 64 FR 40176, July 23, 1999, unless
otherwise noted. :

Subpart A—General

§22.1- Scope of this part.

(a) These Consolldated Itules of Prac-
tice govern =all adminlstrative adju-
dicatory proceedings for:

(1) The assessinent of any adininls-
trative clvil penanlty under section l4(n)
of the Federal Insecliclde, Fungiclde,
and Rodenticlde Act as amended (7
U.8.0. 136l(a));

(2) The assessment of any adminls-
trative civil penalty under seclions
113(d), 205(c), 211(d) and 213(d) of the
Clean Alr Act, as amended (42 U.S.C.
7413(d), 7624(c), 7545(d) and 1547(d));
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(3) The assessment of any adminls-
trative clvll penalty or for the revoca-
tlon or suspensalon of any permlt under
aeclion 105(a) and (f) of the Marine Pro-
tectlon. Ilesearch, and Sanctuaries Act
as umended (33 U.S,C. 1416(a) and (0)):

() The lssuance of a compllance

_ order or Lhe Issuance of a corrective ac-

tlon order. Lhe Lermination of a permil
pursunnt to section 3008(a)(3), the sus-
pouslon or revocation of authority to
opernle pursunnt Lo section 3p05(e), or
the nssessment of any clvil penalty
under secllons 3008, 800G, and 110056 of
the Solld Wasle Disposal Act, ns
amendod (42 U.S.C. 6925(d), G925(e), 6928,
G99le, and 6992d)), except as provided In
part 24 of this chaptler;

(i) The nesvssment of any adminle-
tratlve civil penally under sectious
16(n) and 207 of the Toxlc Substances
Control Act (16 U.S.C. 2G616(a) and 2647);

(G) The nssessinenl of nny Class Il
penalty under sectlons 300(g) and
311(L)(G), or Lermination of any perinlt
Issued pursuant Lo seotlon 402(a) of the
Cleann Waler Act, as aimended (33 U.S.C.
1319(g), 1321(b)(6), and 1342(n)); .

(T) The assessinent of nny adminls-
tratlve clvil penalty under section 109
of the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, as amended (12 U.8.C. 9609);

(0) 'T'he assessinent of any adminis-
trative clvil penally under sectlon 325
of the Bmergency -Plannlng and Com-
munlty Right-To-Know Act of 1986
("IEPCRA") (42 U.8.C. 11045);

(9) The nssessment of any.adminis-
trative civil penalty under sections
1414(g ) 3)(B). 1423(c), and 1447(b) of the
Snfe Drinking Water Act as nmended
(42 U.S.C. 300g-3(g)(3)(B). 300h-2(c), and
30uj-6(b)), or the lssuance of any order
requiring both compllance and the as-
gessiment of an administrative clvll
pennlty under sectlon 1423(e);

(10) ''he nssessment of any adiminis-
Lratlve clvll penally or the issuance of
any order requiving complianee under
Sccbtlon 6 of Ltho Morcury-Conlalnlng
and ltechargenble Battery Management
Acl (42 U.8.0. 14304).

(b) 'The supplemental rules set forth
In subparts H and 1 of Lhis part estab-
lish speclal procedures for proceedings
fdentiffed In paragraph (a) of thls sec-
Llon where the Act allows or requlres
procedures different from Lhe proce-

§22.3

dures in subparts A through G of Lhis
part. Where tnconsistencles exlst be-
tween subparts A through G of Lhln
part and subpart H or I of this partL.
subparts H or I of this part shall apply.
(c) Questions arising at any stnge ol
the proceeding which are not addressed
in Lthese Consolldated Rules of Practlce
shall be resolved at the dlscretion ol
the Administrator, Environmental Ap-
peals Board, Reglonal Adininlstralor,
or Preslding Officer, as provlded for In
these Consolidated Rules of Practice.

164 FIL 40176, July 23, 1999, as amended nl 64
171t 30904, May 15, 2000]

§22.2 Use of number uud gender.

As used In these Consolidnted Rulen
of Pracllce, words In the singular alsu
fnclude Lhe plural and words In Lhe
masculine gender also Include Lhe
feminine, and vice versa, as the coaar
may requlre.

§22,3 Delinitions.

(a) I'he following definitlons apply Lo
these Consolidated Rules of Practlce:

Act means the particular statute au-
thorlzing the proceeding at lssue.

Administrative Law Judge means nn
Administrative Law Judge appolinten
under b U.8.C. 3105.

Administrator means the Admminlas
trator of the U.8. Environmental Pro
Lectlon Agency or hls delegale.

Agency means the Unlted Stdles lin
vironmental Protection Agency.

Business confidentiality claim means
confldentiality clalin as defllned In it
CFR 2.201(h).

Clerl of the Board means Lthe Clerk ol
the Environmental Appeals Bonnd
Mall Code 1103B, U.S5. Envlronmental
Protection Agency. 1200 Pennsylvanl:
Ave., NW., Washington, DC 20460.

Copnnenler means any person (othoes
Lthan a party) or represenlative of sucl
person who Llmely:

(1) Sulimits In wrlting to Lhe Re
glonal Henring Clerlke that ho la pra
viding ur Intends to provlide commuont:
on the proposed assessment of a pen
alty pursuant to sectlons 309(g)t4) ant
311(b)(GNC) of the Clean Waler Act o
sectlon 1423(c) of Lhe Snfe Drinlkli
Waler Act, whichever applles, aml In
Lends to particlpate In the proceeding
and
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! (5) Order a party, or an officer or
| agent thereof, to produce  testimony,
| documents, or other non-privileged evi-
dence, and faillng the production there-
of wlthout good cause belng shown,
draw adverse Inferences agalnst that
. party;

(6) Admlt or exclude evidence;

(7) Hear and declde questions of facls,
law, or discretlon;

(8) Require parties to attend con-

| ferences for the settlement or sim-

- plillcation of the issues, or the expedi-

tion of the proceedings;

(9) 1ssue subpoenas authorized by the

" Act; and

(10) Do all other acts and take all
measures necessary for the malnte-
nance of order and for the efficlent, falr
and Impartial adjudication of f{ssues
arlelng In proceedings governed by
these Uonsolidated Rules of Practice.

(d) Disqualification, withdrawal and re-
assignment. (1) The Adminlstrator, the
Reglonal Administrator, the members
of the Environmental Appeals Board,
the Reglonal Judicial Officer, or the
Administrative: Law Judge immay not
perform functions provided for in these
Consolidated Rules of Practice regard-
ing any matter In which they have a fi-
nancial Interest or have any relation-
ship with a parby or wjth the subject
matter which would make it inappro-
priate for themn to act. Any party may
at any thine by motion to the Adminis-
trator, Reglonal .Administrator, =a
member of the Environmental Appeals
Board, the Reglonal Judiclal Officer or
‘the Administrative Law Judge request
that he or she disqualify hlmself or
herself from the proceeding. If such a
motion to disqualify the Reglonal Ad-
ministrator, Reglonal Judlicial Officer
or Adminlstrative Law Judge Is denled,
a party may appeal that ruling to the
Environmental Appeals Board. If a mo-
tlon to disqualify a member of the En-
vironmental Appeals Board is denled, a
party may appeal that ruling to the
Adminlstrator. There shall be no inter-
locutory appeal of the ruling on a mo-
tlon for dlsquallfication. The Adminis-
trator, the Reglonal Administrator, a
member of the Environmental Appeals
Board, the Reglonal Judicial Ofllcer, or
the Adminlstrative Law Judge may at
any Gtline withdraw from any pro-
ceeding {n which he deemns himself dis-

40 CFR Ch. | (7-1-03 Edllion)

quallfied or uhable to act for any rea-
son.

(2) If the Administrator, the Reglonal
Adminlstrator, the Reglonal Judlcial
Officer, or the Adminiatrative Law
Judge Ia disqualified or withdraws trom
the proceeding, a qualified Individual
who has none of the infirmitles llstel
In paragraph (d)(1) of thils seclion shall
Le assigned as a replacement. ‘The Ad-
minlstrator shall assign a-replacement
for a Reglonal Administrator who

withdraws or Is disqualified. Should -

the Adminlstrator withdraw or e dls-
qualified, the Reglonal Adminlstralor
from the Reglon where the case origi-
nated shall replace the Adminlstrator.
If that Reglonal Adminlstrator would
be dlsqualifled, ‘the Administrator shall
assign a Reglonal Adminlstrator from
another Reglon to replace the Adininls-
trator. The Reglonal Adminlstrator
shall assign a new Ieglonal Judlcial
Olflcer If the original Reglanal Judicinl
Officer withdraws or. s dlsquallfied.
The Chief Adminlstrative Law Judge
shall assign a new Adminlstrative Law
Judge If. the original Adminlstrative
Law Judge withdraws or Is disqualified.

(3) The Chlef Administrative Law

Judge, at any stage In the praceeding, -

may reassign the case to an Adinlnls-
tratlve Law Judge other than the omne
originally assigned in the event of the
unavallabllity of the Adminlstrative
Law Judge or where reassigninent will
result In efflclernicy In the schedullng of
hearings and would not prejudlice the
partles.

§22.6 Filing, service, nud form of all

filed documents; business confiden-
tinlity claims.

(a) Filing of documents. (1) ‘Tha orlgi-
nal and one copy of each document In-
tended to be part of Lhe record shall be
filed with the Reglonal Hearlng Clerlk
when the proceeding s befors Lhe Pre-
slding Offlcer, or filed with Lhe Cleri of
the Board when the proceeding ls be-
fore the Environmental Appeals Board.
A document {8 {lled when It I3 recelved
by the appropriate Clerk. The Pre-
slding Officer or the Envirommental
Appeals Board may by order autherize
facshinlle or electronlc fll|ng, sublect
to any appropriate conditions and liml-
tations.

242

Environmental Proleclion Agency

(2) When the Preslding Offlcer cor-
responds directly with the partles, tlie
original of the correspondence shall be
flled with the Reglonal Hearlng Clerk.
Partles who correspond directly with
Lhe Presiding Officer shall file .o copy
of the correspondence with the Re-
glonal lenring Clerlk.

(3) A cerlificnte of service shall nc-
company each-document flled or served
In-the proceeding.

th) Service of documents. A copy of
ench document flled In the proceeding
shall be served on Lhe Preslding Officer
or the Environmental Appeals Board,
nid on ench party.

(1) Service of complaint. (1) Complaln- -

ant shall serve an respondent, or a rep-
resentnlive nuthorized Lo recelve serv-
lce on respondent's Lehnlf, & copy of
Lhe mlgned original of Lhe complaint,
Logether with a copy of these. Consoll-
dnted Itules of Practice. Service shall
bo mmnde personally, by certifled mall
with return recelpt requested, or by
any rellable commerclal dellvery serv-

Ice that provides written verlification

of dellvery.

(I11)(A) Where respondent Is a domes-
Lie or forelgn corporation, a partner-
ship, or an unincorporated association
which ls. subject to suit under a com-

mon name, complainant shall serve an

officer, partner, a managing or general
Agent, or.nny other person authorized

by appolntiment or by Federal or State -

law Lo recelve service of process.

(B) Where respondent is an agency of
the -United Stales complainant shall
serve that ngency as provided by that
agency's regulations, or in the absence
of controlling regulation, as otherwise
permlitied Ly law. Complainant should
alsg.provide a copy of the complaint to
the senlor executlve officlal having re-
sponslbliity for the overall operations
of the geographleal unit where the nl-
leged violaLions arose. If the agency is
a corporation, the complaint shall be
served aa prescribed in paragraph
(bL)Y(HU(A) of this section.

(C) Where respondent s a Btate or
local unit of government; agency, de-
partiment, corporation or other Instru-
mentallity, complainant shall serve the
chlel executive officer thersof, or ag
oLlherwlise permlitted by law. Where re-
spondent Is a State or local officer,
complalnant shall serve such officer.

.

§22.5

(111) Proof of service of the complalnt
shall be made by affidavit of the person
making personal service, or by -prop
erly executed receipt. Such proof ol
service shall be filed with the Reglonnl
Hearing Clerk Immediately upon com
pletion of service.

(2) Service of filed documents other than
the complaint, rulings, orders, and deci
sions. All flled documents other than
the complaint, rulings, orders, and de
clstons shall be served personally, by
first class mall (Including cerllfied
mall, return recelpt requested, Ovor
night Express and Prlority Mall), or by
any rellable commerclal dellvery serv
ice. The Preslding Officer or Lhe Envl
ronmental Appeals Board may by orde
authorize facsimile or electronic sorv
lce, Bubject to any appropriate condl
tlons and limitations.

(c) Form of documents. (1) Excepl as
provided In this sectlon, or by order ol
Lhe Preslding Offlcer or of the Environ
mental Appeals Board there are no Bpe-
cific requirements as to the form ol
documents.

(2) The flrst page of every flled docu-
ment shall contain a caption identi
fying the respondent and the dockel
number. All legal briefs and legal
memoranda greater than 20 pages In
length (excluding attachments) shall
contalin a table of contents and a Lable
of nuthorities with page references.

(3) The orlginal of any flled docu
ment (other than exhibits) shall. b
slgned by the party flling or by iLs al.
torney or other representative. The
slgnature constitutes a representation
by the slgner that e has read the doc
ument, that to the best of his knowl
edge, Information and bellef, the stale
ments made therein are true, and thal
It 18 not Interposed for delay.

(4) The [irst document flled by any
person shall contaln the name, address
and telephone number of an Individunl
authorlzed Lo recelve service relatin
Lo Lhe proceeding. Partles shall
promptly file any changes In this infor
mation with the Reglonal Hearin
Clerk, and serve coples on the Pre
slding Officer and all partles to thr
proceeding. If a party falls to furniah
such Information and any change:
thereto, service to the party's Iaal
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§22.4

known address shall sallsfy the re-
quirements aof paragraph (b)(2) of Lhls

gection and §22.6.

(5) The Environmental Appeals Board
or the Presiding Officer may exclude
from the record any document wliich
does not comply wlith this sectlon.
Written notice of such excluslon, stab-
ing the reasons therefor, shall be
promptly given to the person submit-
ting the document. Such person may
amend and resubmit any excluded doc-
wment upon motion granted by the En-
vironmental Appeals Board or the Pre-
slding Offlcer, as appropriate.

(d) Confidentlality of business informa-
tion. (1) A person who wishes to assert
a business confldentiallity clalm with
regard to any Information contalned In
any document to be flled in a pro-
ceeding under these Consolidated Rules
of Practice shall assert such a clailm In
accordance with 40 CFR part 2 at the
time that the document i3 filed. A doc-
ument flled without a clalm of business

confldentlality shall be available to’

the publioc for inspection and copylng.

(3) Two verslons of any document
which contalns information claimed
confldential shall be filed with the Re-
glonal Hearlng Olerk:

(1) One version of the document shall
contain the information claimed con-
fidential. The cover page shall include
the information required under para-
graph (c)(2) of this section and the

words ‘‘Business Confldentiality As- "

gerted'. The specific portion(s) alleged
to be confidential shall be clearly iden-
tified within the document. )

(11) A second version of the document
shall contain all i{nformation except
the speclfic Information clalmed con-
fidential, which shall be redacted and
replaced with notes indicating the na-
ture of the Information redacted. The
cover page shall state that information
clalmed confidential has been deleted
and that a complete copy of the docu-
ment contalning the “Information
clalined confldential has been {lled
with the Reglonal Hearlng Clerk.

(3) Both versions of the document
shall be served on the Presiding Officer
and the complainant. Both versions of
the document shall be served on any
party, non-party particlpant, or rep-
resentative thereof, authorized to re-
celve the Inforimation claimed con-
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fldentlal by the person making Lhe
clalin of confldentiality. Only Lhe re-
dacted verslon shall be served on per-
sons not authorized to recelve Lhe con-
fidential Informaltlion.

(4) Only the second, redacted version
shall be treated as public Information.
An EPA officer or employee may dls-
close Information clalimed confidential
In accordance wlth paragraph i) of
this section only as authorlized under 40
CFR part 2.

§22.6 Filing and service of rulings, or-
ders and decisions.

All rullngs, orders, declsions, and
other documents lssued by Lhe Ile-
glonal Adminlsteator or Presiding Offl-
cer shall be flled with Lhe leglonal
Hearlng Clerk. All such documenls
Issued by the Environmental Appenls
Board shall be flled with Lhe Clerk of
the Board. Coples of such rulings. or-
ders, declslong or olher documents
shaell be served personally, by (ltaL
class mall (Including by certified mall
or return recelpt requested, Overnlght
Express and Prlority Mall), by EPA's
internal mall, or any rellable cominer-
clal dellvery service,-upon all parlles
by the Clerk of the Envirommentnl Ap-
peals Board, the Offlce of Adminlslra-
tive Law Judges or the Reglonal Hear-
ing Clerlk, as appropriate. ;

§22.7 Computation and extension of
time.

(a) Computation. In computing any

period of time prescribed or allowed In -
these, Consollidated Rules of Praclice, -

except as otheriwlse provided, Lhe day
of the event from which the deslgnated
period Leglns to run shall not be In-
cluded. Saturdays, Sundays, anil Fed-
eral holldays shall he Included. When a
stated tlme explres on a Salurday,

‘Sunday. or Federal hollday, the staled

tiime perliod shall Le extended Lo In-
clude Lhe next businesn day.

(b) Extensions of tlme. 'I'he Environ-
mental Appeals Board or Lhe Preslding
Officer may grant an extenslon of time
for flllng any document: upon tlhmely
mobtlon of a party Lo the proceeding,
for good cause shown, and alter consld-
eration of prejudice to other partles; or
upon its own Initiative. Any motlon for
an extenslon of tima shall be flled suf-
{lclenlly In advance ol the due dale so
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na Lo allow other partles reasonable op-

portunity to respond and to allow the

Presiding Officer or Environmental Ap-
peals Board reasonable opportunity to
{ssue an order. .

(c) Service by mail or commercial deliv-
ery service. Service of the complaint 18
complete when the return receipt iIs
slgned. Service of all other documents

Is complete upon malling or when-

placed In Lhe custody of a reliable com-
merclial dellvery service. Where a docu-
ment 18 served by first class mall or
commercial delivery service, but not
by overnlght or same-day dellvery, 5
days ahall be ndded Lo the time allowed
by these Consolldnted Rules of Practice
for the {iling of a responsive document.

pnrte

discussion of pro-
ceeding. *

At no time afler the Issuance of the
complnint shall the Administrator, the
members of Lthe Bnvironmental Appeals
Noard, Lthe Iteglonnl Adminlstrator, the
Preslding Olflicer or any other person
who I8 likely to advise these officials
on any declslon In the proceeding, dls-
cuss er parte the mnerits of the pro-
ceeding with nny Interested person out-

‘slde the Agency, with any Agency staff

member who perforins a prosecutorial
or investigative function In such pro-
ceedlng or a factually related pro-
ceedlng. or with any representative of
such person. Any er parte memorandum
or other communlecation addressed to
Lthe Administrator, the Reglonal Ad-
minlstrator, the Environmental Ap-
peals Board, or the Preslding Officer
during the pendency of the proceeding
and relating to the merlts thereof, by
orr on behalf of any party shall be re-
garded as argument made-in the pro-
ceeding and shall be served upon all

other partles. The other partles shall-

be glven nan opportunity to reply to
auch memoranduim or coimmunication.
‘I'he requireiments of this sectlon shall
not apply Lo any person who has’ for-
mally recused hhimself from all adju-
dlenlory functlons in a proceeding, or
who lsaues [Innl orders only pursuant
Lo §22.18(L)(3).

£22.0 Examination of documents filed.

(n) Subject to the provislons of law
restricting the publlie disclosure of con-
fldentinl Informatlon, any person may,

.
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durlng Agency buslness. hours Inapec!
and copy any document flled in auy
proceeding.” Such documents shall I
made avallable by the Reglonal Hear
ing Clerk, the Hearlng Clerk, or th
Clerk of the Board, as appropriate.

+ (b) The cost of duplicating docuiment:
ghall be borne by the person seelln
coples of such documents. The Agency
may walve this cost In {ts discretion.

Subpart B—Pailles and
Appearances

§22.10 Appearances.

Any party mmay appear In person ol
by counsel or other representalbive. A
partner mny appear on behalfl of n part.
nership and an officer may appear o
behallf of a corporation. Persons whi
appear as counsel or other representa.
tive must conform to the standards ol
conduct and ethics required of practl
tloners before Lhe courts of the Unlte:dl
Stales.

§22.11 Intervention and
" briefs.

(a) Intervention. Any person deslring
to become a party to a proceedlng may
move for leave to Intervene. A motion
for leave to intervene that is flled afte:
the exchange of information pursuant
to §22.19(r) shall not be granted unless
the movant shows good cause for Ila
fnllure to flle before such exchange ol
information.. All requlrements of Lhese
Consolidated Rules of - Practice shall
apply to a motion for leave to inter-
vene as {f the movant were a parlLy.
The Preslding-Officer shall grant leave
to Intervene In all or part of the pro-
ceedling If: the movant clalims an Inter-
est relating to the cause of actlon; a
final order may as a practical matler
fmpalr the movant’s ability to protect
Lhat Interest; and the movant's Inter-
est I8 not adequately represented by
exlsling parties. The intervenor shall
be bound by any agreements, arrange-
ments and other matters previously
made in the . proceeding unless other-
wise ordered by the Presiding Offlcer o1
the Environmental Appeals Board fou
good causs.

(b) Non-party briefs. Any person whn
Is nob a party to a proceeding may
move for leave to file a non-party brlel.
‘I'he motlon shall Identify the Interest

non-party
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of the applicant and shall explaln the
relevance of the brief to the pro-
ceadlng. All requirements of these Con-
solidated Rules of Practice shall apply
to the motion as If the movant were a
party. If the motlon is granted, the
Presiding Officer or Environmental Ap-
peals Board shall 1ssue an order setting
the time for flling such brief. Any
party to the proceeding may flle a re-
sponse to a non-party brief within 15

days anfter service of the non-party’

brlef.

§22.12 Consolidation and severance.

(a) Consolidation. The Preslding Offl-
cer or the Environmental Appeals
Board may consolidate any or all mat-
ters at Issue In two or more pro-
ceedings subject to these Consolldated
Rules of Practice where: there exlst
common parties or cammon questions
of Iact or law; consolidation would ex-
pedite and stmplify conslderation of
the Issues; and consolidation would not
adversely affect the rights of parties
engaged In otherwise separate pro-
ceedlnga. Proceedingsa subject to sub-
part I of this part may be consolidated
only upon the approval of all parties.
Wlere a proceeding subject to the pro-
visions of subpart I of this part is con-
solldated with a proceeding to which
subpart I of this part does not apply,
the procedures of subpart I of this part
shall not apply to the consolldated pro-
ceeding.

(b) Severance. The Presiding Officer .

or the Bnvironmental Appeals Board
may, for good cause, order any pro-
ceedlngs severed with respect to any or
all parties or issues.

Subpant C—Prehearing
Procedures

§22.13 Commencement of a  pro-
ceeding. .

() Any proceeding subject to these
Jonsolidated Rules of Practice s com-
menced by fillng with the Reglonal
Hearlng Clerk a complaint conforming
Lo §22.14. . 1

(b) Notwithstanding paragraph (a) of
this section, where the partles agree to
settleinent of one or more causes of ac-
tlon belore the fillng of a complaint, a
proceeding may be simultaneously
commenced and concluded by the

40 CFR Ch. | (7-1-03 Edilion)

lasuance of a consent agreement and
final order pursuant to §22.18(b)(2) and
3). :

§22.14 Complaint.

(a) Content of complaint. Each comn-
plaint shall include:

(1) A statement reclting the sec-
tlon(s) of the Act aulthorizing Lhe
issuance of the complaint;

(2) Speclflo reference Lo ench provi-
slon of the Act, Implementing regula-
tlous, permit or order whilch respond-
ent Is alleged to have violated;

(3) A conclse statement of the fnclunl
basls for each viglatlon alleged;

(4) A description of all reller seught,
Including one or more of the following:

(1) The amount of Lhe clvil penally
which Is proposed to be assessed, and n
brief explanation of the proposed pen-
alty;

(Il1) Where a speclific penalty domand
I8 not made, the number of violnllons
(where applicable, days of vlolatllon)
for which a penalty ls sought, a brlef
explanatlon of the severlty of ench vio-
lation alleged and a recitatlon of the
statutory penalty authority applicable
for each vlalation alleged In Lhe com-
plaint;

(111) A request for a Permit Actlon
and.a statement of {tg proposed lLerins
and condltions; or '

“(v) A requesat for a compllance or
corrective actlon order amd n alnle-
ment of the terms and conditions
thereof; )

(6) Notice of respondent's right to re-
quest a hearlng on any malerinl fact
alleged In the complalnt, or on Lhe ap-
propriateness of any proposed penalty,
compllance or corrective actlon order,
or Permit Actlon; '

(6) Notice If aubpart I of this part ap-
plles to the proceeding;

(7) The address of the Reglonal Hanr-
Ing Olerlc; and

(8) Instructions for paylng penallles,
if applicable. ’

(b) Rules of practice. A capy of theso
Consolidated Rules of Practlce shall
accompany each complalnt served.

(¢) Amendment of the complaint. The
complalnant may amend the complaint
once as a matter of right at any tline
before the answer s flled. Otherwlse

the cemplalnant may amend Lhe com-.

plaint only upon motion granted by Lhe
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Preslding Offlcer. Respondent shall
hnve 20 addltlonal days from the date
of service of the amended complalint to
flie Its-answer.

(d) Withdrawal of the complaint. The
complainant may withdraw the com-
plalnt, or any part thereof, without
prejudice one time before the answer
hns bLeen flled. Alter one wlthdrawal
befora the fiiing of an answer, or after
Lhe flling of an answer, the complain-
ant may withdiraw Lhe complalnt, or
any part thereof, without prejudice

only upon matlon granted by the Pre-

slding Offlcer.

§22.16 Answer to the complaint.

(n) General. Where respondent: Con-
Lests any mnterial fact upon which the
complalnt Is based; contends that the
proposed pennlty, compllance or cor-
rectlve acllon order, or Permit Actlon,

na the case may be, ls Inappropriate; or -

conlonds Lhat It Is entltled Lo judg-
mentas n matter of law, it shall file an
orlginnl and one copy of a written an-
swer to Lhe complalnt with the Re-
glonal Henring Clerk and shall serve
coples of the answer on all other par-

ties. Auy such answer to the complaint-

must Le flled with the Reglonal Hear-
Ing Glerk within 30 days after service
of the complaint.

(L) Contents of the answer. The answer
shall clearly and directly admlt, deny
or explnin ench of Lhe factual allega-
Llons contalned in the complaint with
regard to which respondent has any
knowledge. Where respondent has no
knowledge of a particular factual alle-

gnllon and so states, Lhe allegation is -

deemed denled. The answer shall also
stnte: ‘I'he clrcumstlances or arguments
which nre nlleged to constitute the
grounds of any defense; the facts which
respondent disputes; the basls for op-
posing any proposed rellef; and whether
n henring 1s requested.

(¢c) Request for a hearing. A hearing
upon the Issues ralsed Ly the complaint

-and nnawer may be held If requestsd by

respondent In Its nnswer. If the re-
spondent does not request n hearing,
Lhe Presiding Officer may hold a hear-
ing If Issues nppropriate for adjudlca-
Llon are ralsed In the answer.

(d) Failure to admit, deny, or explain,
Foallure of respondent Lo admlt, deny,
or explaln any materlal factual nllegn-

s
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tion contalned In the complalnt con
stitutes an admisslon of the allegation

(8) Amendment of the answer. The re
spondent may amend the answer to the
complaint upon motion granted by Lhe
Preslding Offlcer.

§22.16 DMotions.

(a) General. Motlons shall be serveil
as provided by §22.5(b)(2). Upan the fl1-
ing of a motion, other parties may flle.
responses to the motlon and the mov-
ant mdy flle a reply to the response.
Any addltlonal responsive documents
shall be permitted only by order of Lhe
Preslding Officer or Environmental Ap-
peals Board, as appropriate. All mao-
Llons, except those made orally on the
record durlng a hearlng, shall:

(1) Be In writing;

(2) State the grounds therefor, with
particularity;

() Set forth the rellef sought: and

(4) Be accompanied by any affldavil.,
certificate, other evidence or legal
memorandum relled upon.

(L) Response to motions. A party's re-
sponse to any written motlon must be
flled wlthin 15 days after service of
such motion. The movant's reply to
any wrltten response must ULe flled
within 10 days after service ol such re-
sponse and shall be lmlited to isBuey
ralsed in the response. The Presiding
Officer or the Environmental Appenla
Board may set’a shorter or longer time
for response or reply, or make other or-
ders concernling the disposition of mo-
tlons. The response or reply shall Le
accompanied by any affldavit, certlfl-
cate, eother evidence, or legal memo-
randum relled upon. Any party who
falls to respond within the designaterl
period walves any objectlon to the
granting of the motion.

(c) Decision. The Reglonal Judfcial
Offlcer (or In a proceeding commmencerd
al EPA Headquarters, the Environ-
mental Appeals Board) shall rule on all
motions flled or made before an nnswer
Lo Lhe complaint Is flled. Bxcept na pro-
vided in §§22.29(c) and 22.51, nn Admin-
istrative. Law Judge shall rule on all
motlons filed or made after an answer
Is filed and before an Initlal decision
lias become flnal or has been appealeil.
The Bnvironmental Appeals Board
shall rule as provided in §22.29(¢c) and
on all motions filed or made afler an



1 §22.17 :

{appeal of the initial decislon Is filed,
| 2Xcept ns provided pursuant to §22.26.
(1) Oral argument. The Preslding Offi-
| zer or the Environmental Appeals
! Board may permit oral argument on
' motlons In lts discretion.

122.17 Default.

|

l (a) Default. A party may be found to
e In default: after motion, upon fail-
!ire to flle a timely answer to the com-
| 9laint; upon fallure to comply with the
| nformation exchange requirements of
{722.19() or an order of the Presiding
| DMlicer; or upon fallure to appear at a
i ronference or hearlng. Default by re-
|spondent constitutes, for purposes of
i she pending proceeding only, an admis-
i!lon of all facts alleged In the com-
{2laint and a walver of respondent's
}'lght to contest such factual allega-
{tlons. Default by complainant con-
litltutes a walver of complalnant's
!“lght to proceed on the merlts of the
{ictlon, and shall result'in the dismlissal
| f the complalnt with prejudice.

| (b) Motion for default. A motion for
| lefault may seek resolution of all or
|sart of the proceeding. Where the mo-
;lon requests the assessment of a pen-
ity or the imposition of other rellefl
against a defaulting party, the movant
must specify the penalty or other rellefl
sought and state the legal and factual
grounds for the rellef requested.

(c) Default order. When the Preslding
Offlcer finds that default has occurred,
he shall lssue a default order agalnst
the defaulting party as to any or all
parts of the proceeding unless the
record shows good cause why a default
order should not be Issued. If the order
resolves - all outstanding Issues and
iclalins In the proceeding, Lt shall con-
isbltuhe the initial declsion under these
{Consolldated Rules of Practice. The re-
[He[ proposed in the complalnt or the
iimotlon for default shall be ordered un-
less the requested rellef Is clearly In-
consistent with the record of the pro-
}coedlng or the Act. For good cause
{shiown, the Presiding Officer may set
aslde a default order.
| (1) Payment of penalty; effective date of
|compliance or corrective action orders,
land Permit Actions. Any penalty as-
isessed In the default order shall be-
](:ome due and payable by respondent
l

|

|
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without further proceedings 30 days
afler the delnult order becoimes [innl
under §22.27(e). Any default order re-
quirlng compllance or corrective nc-
tion shall be effectlve and enforcenbhle
without further proceedings on Lhe
date the default order becomes final
under §22.27(c). Any Permlt Actlon or-
dered in the delfault arder shall become
effective without further proceedings
on the date that the defnull order be-
comes [Inal under §22.27(c).

§22.18 Quick resolutlon; settlement;
alternative dlspute resolution.

(a) Quick resolution. (11 A respondent
may resolve the proceeding at any time
by paying Lhe speclflc pennlly proposed

“in the complaint or In complalnant's

prehearing exchange In full as speclfled
by complaluant and by filing with the
Reglonal Hearlng Clerk a copy of the
checlk or other Instrument of pnyment.
If the complaint contnlna n specific
proposed penalty and respaondent pays
that proposed penalty In full within 30
days alter recelving the commplaint,
then no answer need be flled. ‘I'hls
paragraph (a) shall not apply to any
complalint which seeks a compliance or
corrective actlon order or Permlt Ac-
tlon. In a proceeding subject to Lhe
publlc comment provisions of §22.45,
this quick resolution is not avallable
until 10 days afler the cloge of Lhe comn-
ment perlod. v

(2) Any respondent who wislies Lo re-
solve a proceeding by paylng Lhe pro-
posed penalty Instead of flling an an-
swer, but who needs addltlonal Lime to
pay the penalty, may flle a written
statement with the Reglonal llearing
Clerk within 30 days after recoelving Lha
complaint stating that the respondeul
agreeas Lo pay the proposed penally In
accordance with paragraph (a)l) of
this sectlon. The wrltten statement
nesd 1ot contain any reapouse Lo, or
admisslon of, the allegatlona In Lhe
complalnt. Within G0 days after recelv-
Ing the complalnt, the respondent shall
pay the full amount of Lhe proposed
penalty. Fallure to malke such pnyment

‘within 60 days of recelpt of the com-

plaint may subject the responident Lo
default pursuant to §22.117.
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(3) Upon recelpt of payment in full,
Lhe Reglonal Judiclal Olflcer or Re-
glonnl Admlnlstrator, or, in a pro-
ceeding commenced at BPA Head-
quarters, the Envirommmental Appeals
Board, shnll lssue a [(Innl order. Pay-
ment by respondent shall constitute a
wanlver of respondent's rights to con-
Lest Lhe nllegatlons nnd Lo appeal the
final order.

() Seltlement. (1) 'The Agency encour-
nges selllement of a proceeding at any
tlime If Lhe seltlement I8 couslstent
with the provisions and objeclives of
Lhe Act and applicnble regulations. The
partles mny engage In setllement dis-
cusslons whether or not the respondent
requests a hearing. Settlemantl dlscus-
alons shall nol affect the respondent’'s
obligation to flle a thinely answer
under §22.15.

(2) Consent agreement. Any and all
terms and condlitlons of a setllement
shall be recorded In a written consent
agreement signed by all partles or
Lhelr vrepresentatives. 'The consent
agreement shall state that, for the pur-
pose of the proceeding, respondent: Ad-
mits the Jurisdlctlonal allegations of
the complaint; admits the facts stipu-
lated In the consent agreement or nel-
ther adimits nor denles specific factual
allegations contained In the complaint;
consents to the assessment of any stat-
ed clvll penalty, to the issuance of any
specifled complinnece or corrective ac-
Llon order; Lo any condltlons speclfied
In Lhe consent ngreement, and to any
stated Permit Action; and walves any
right to contest the allegations and Its
right to appeal the proposed final order
accompanying the consent agreement.
Where complainant elects ‘to com-
mence a proceedlng pursuant to
§22.13(b), Lhe consent agreement shall
also contaln the eleinents described at
§22.14(a)(1)-(3) and (8). The parties shall
forward the executed consent ngree-
ment and a proposed final order to the
Reglonnl Judiclal Officer or Reglonal
Adminlstrator, or, In n proceeding
comimenced al EPA Headquarters, the
Environmental Appeals Board. .

(3) Conclusion of proceeding. No settle-
ment or consent agreement shall dls-
pose of any proceeding under these
Consolldated Rules of Practice without
a final order from the Reglonal Judi-
cinl Officer or Reglonal Administrator,

§22.19

or, In a proceeding commenced at BPA
Headquarters, the Environmental Ap-
peals Board, ratifying the partles' con-
sent agreement.

(c) Scope ‘of resolution or setilement.
Full payment of the penalty proposed
in a complaint pursuant to paragraph
(a) of this seation or settlement pursu-
ant Lo paragraph (b) of this sectlon
shall not in any case affect the right of
the Agency or the United States to
pursue appropriate injunctive or other
equitable rellef or crimlnal sanctions
for any violations of law. Full payment
of the penalty proposed in a complaint
pursuant Lo paragraph (a) of this sec-
tion or settlement pursuant to para-
graph (b) of this section shall only re-
solve respondent's labllity for Foderal
civil penalties for the violations and
facts nlleged in the complaint.

(d) Allernative means of dispute resolu-
tion. (1) ‘The parties may engage In any
process within the scope of Lhe Alter-
native Dispute Resolution Act
(""ADRA'"), 6§ U.8.C. 681 et seq., which
may facllitate voluntary settlement ef-
forts. Such process shall be subject to
the confidentiality provisions of the
ADRA.

(2) Dispute resolution under thls
paragraph (d) does not divest the Pre-
siding Officer of jurisdiction and does
not automatically stay the proceeding.
All provlslons of these Consolldated
Rules of Practice remaln in effect not-
wlthstanding any dlspute resolution
proceedlng. :

(3) The parties may choose any per-
son to act as a neutral, or may move
for the appolntment of a neutral. If Lhe
Preslding Officer grants a molion for
the appointment of a neutral, the Pre-
slding Officer shall forward the motlon
to the Chlef Adminlstrative Law
Judge, except in proceedings under sub-
part I of this part, in which Lhe Pro-
slding Officer sheall forward the motlon
to the Reglonal. Administrator. The
Chlef Adminlstrative Law Judge or Ne-
glonal Administrator, as approprinto,

_ shall designate a qualified neutral.

§22.19 Prehearing information ex-
change: prehesring conference;
olher discovery. .

(a) Prehearing information exchange.

(1) In accordance with an order Issued

by the Preslding Officer, each party
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[ hall flle a prehearing information ex-
*hange. Except as provided In §22.22(a),
- document or exhibit that has not
ireen Included in prehearing informa-
i {on exchange shall not be adimitted
1nLo evidence, and any witness whose
| ame and testlinony summary has not
 een lIncluded In prehearing informa-
{ lon exchange shall not be allowed to
leslifly. Partles are not required to ex-
hange Inforination relating to settle-
(1ent which would be excluded In the
{2deral courts under Rule 408 of Lhe
'ederal Rules of Evidence. Documents
nd exhibits shall be marked for identi-
icaltlon as ordered by the Preslding Of-
cer.
(2) BEach party's prehearing Informa-
'lon exchange shall contain:
{ (1) The names of any expert or other
;rltneaaes It intends to call at the hear-
[ng., together wlith a brief narrative
|ummnry of their expected testimony,
{r a statement that no witnesses wlll
le called; and (il) Coples of all docu-
fients and exhlbits which 1t Intends to
[1troduce into evidence at the hearing.
| (3) If the proceeding is for the assess-

f1ent of a penalty and complalnant has .

|lready specified a proposed penalty,
}omplalnant shall explaln In Its pre-
|earing Information exchange how the
iroposed penalty was calculated In ac-
lordance with any criteria set forth in
'he Act, and the respondent shall ex-
{lain {n 1ts prehearing Informatlon ex-
{hange why tha- proposed penalty
hould be reduced or eliminated.

| (4) If the proceeding 18 for the assess-
1rent of a penalty and complalnant has
'ot specified a proposed penalty, each
1arty shall Include in {ts prehearing in-
prmatlon exchange all factual Infor-
hatlon 1t considers relevant to the as-
essiment of a penalty. Within 15 days
(fter respondent flles its prehearing in-
prmatlon exchange, complalnant shall
ile a document speclfying a proposed
fenalty and explaining how the pro-
losed penalty was calculated in accord-
3|nca wlth any crlteria set forth In the
wcb.

| (L) Prehearing conference. The Pre-
lding Ofllcer, at any time belore the
jearing begins, may direct the parties
nd thelr counsel or other representa-
lves to participate In a conference to
jonsider:

| (1) Settlement of the case;
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(2) Simplification of lssues and sLipu-
latlon of facts not In dlspute;

(3) The neceaslty or deslrabllity of
amendments to pleadings;

(4) The exchange of exhiblts, docu-
inents, prepared testimony, and admils-
slons or stipulations of fnct which will
avold unnecessary proof;

(6) 'The llmltation of the number of
expert o1 other wilnesses:

(6) The time and place for Lhe hear-
ing; and v

(7) Any other matters which may ex-
pedlte the disposition of the pro-
ceedlng.

(¢) Record of the prehearing conference.
No transcript of n prehearing con-
ference relating Lo seltlement shall be
made, With respect to olhier prehearing
conferences, ne Lranscript of ny pre-
hearing conferences shall be mnde un-
less ordered by the Preslding Offlcer.
The Preslding Officer shall ensure that
the record of the proceeding Includes
any stipulatlons, agreements. rulings
or orders made durlng the conlerence.

(d) Lacuthn of prehearing ¢onference.
The prehearing conference shall be
held in the county where the reapond-
ent resides or conducts the husiness
which the hearing concerns, In the city
In which the relevant Environmental
Probectlon Agency Reglonal Offlce s
located, or In Washington, DO, iinless
the Presiding Officer determines Lhat

there 18 good cause Lo hold |t al-an- -

other locatlon or by telephone.

(8) Other discovery. (1) After the infor-
matlon exchange provided for In para-
graph (a) of thls section, a party may
move for additlonal discovery. 'I'he mo-
tion shall specify the imethod of dis-
covery sBought, provide Lhe proposed
discovery Instruments, and describe In
detall the nature of the Informatlon
and/or documents sought (and, where
relevant, the proposed btlme and place

where dlscovery would be conducted). -

The Preslding Offlcer may order such
other discovery only If it:

(1) Will nelther unreasonnbly delny
the proceeding nor unreasonably bur-
den the non-moving party:

(1) Seeks information that Is most
reasonnbly obtalned from tlie non-mov-
Ing party, and which the non-moving
party has refused Lo provide volun-
Larlly; and
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(111) Seeks Information that has sig-
nificant probative value on a disputed
Issue of materinl fact relevant to 11-
abllity or the rellef sought.

(2) Settlement posltlons and Informa-
Llon regarding thelr development (such
as penally calculations for purposes of
setliement based upon Agency setbtle-
ment pollcles) shall not be discover-
able.

(3) The Presiding Officer may order
deposltions upon oral questlions only in

accordance wilh paragraph (e)(1) of this

8ectlon and upon an additional finding
thnt; '

(1) The 1Information sought cannot
rensonnbly be obtained by alternative
methods of discovery; or

(1) ‘T'here I8 a substantial renson Lo
belleve Lhal relevant and probuative evi-
dence mny otherwise not be preserved
for pressntatlon by a wltness at the
hearing.

(1) 'I'he Preslding Officer may require
the nitendnnce of witnesses or the pro-
duction of documentary evldence by
subpoena, If authorized under the Act.
‘The Presiding Olflcér may lssue a sub-
poena for discovery purposes only in
accardnnce with paragraph (e)(1) of this
sectlon and upon an additional showing
of the grounds and necessity therefor.
Subpoenns shall be served In accord-
ance with §22.5(b)(1). Witneases sum-
inoned belore Lhe Preslding Officer
shall be pald the same fees and mlileage

_that are pnld witnesses in the courts of

the Unlted States. Any fees shall be
pald Ly the party at whose request the
wilness nppears. Where a wltness ap-
pears pursuant to a request initliated
Ly the Preslding Officer, fees shall be
pald by Lhe Agency.

(6) Nothing in this paragraph (8) shall
IHmit n party's right to request admls-
slons or stipulatlons, a respendent's
right to request Agency recards under
the Federnl Freedom of Information
Act, b U.B.C. 662, or EPA's authority
under nny applicable law to conduct In-
specLions, lsnue Iuformatlon request
letters or ndminlstrotive subpoenas, or
otherwlsa obtaln Inlormation.

() Supplementing prior exchaiges. A
party who has made an Infermation ex-
change under paragraph (a) of this sec-
Llon, or who has exchanged Informa-
tlon In response to n request for infor-
matlon or a discovery order pursuant

§22.20

Lo paragraph (e) of this sectlon, shall
promptly supplement or correct the ex-
change when the party learns that the
Information exchanged or response pro-
vided is incomplete, inaccurate or out-
dated, and the additional or corrective
inforimation has not otherwise been
disclosed to the other party pursuant
to this section.

(g) Failure to exchange information.
Where a party fails to provide Informa-
tlon within its control as required pur-
suant to this section, the Presiding Of-
ficer may, in his discretion:.

(1) Infer that the informatlon would
be adverse to the party falling to pro-
vide It;

(2) lixclude the informatllon from evi-
dence; or &

(3) Issue a default order under
§22.17(c).

§22.20 Accelerated decision; decision
to dismiss.

(n) General. The Presiding OlIficer
mmay at any tlme render an accelerated
declslon in favar of a party as to any or
all parts of the proceeding, without
further hearing or upon such Iimited
addltional evidence, such as affidavits,
a8 he may require, if no genulne Issue
of material fact exists and a party is
entitled to judgment as a matter of
law. The Preslding Officer, upon mo-
tlon of . the respondent, may at any
time dismiss a proceeding without fur-

ther hearing or upon such limlted addl-

tlonal evidence as he requires, on the
basls of fallure to establish a prima
facle case or other grounds which show
no right to rellef on the part_of the
complalnant.

(b) Effect. (1) If an accelerated decl-
sBlon or n decislon to dismias is issued
as to all Issues and claims in the pro-
ceading. the decision constitutes nn
initlal declsion of the Preslding Ofrfi-

cer, and shall be filed with the Ie-
glonal Hearlng Clerlc.

(2) If an accelernted declslon or n de-
clslon Lo dlsmlss is rendered on less
than all Issues or clalms in the pro-
ceeding, the Presiding Officer shall (e- v
termine what material facts exlst with-
out substantlal controversy and whal
materlal facts- remailn controverted.
The partial accelerated declsion or the
order dlgmissing certaln counts ghull
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specily the facbs which appear substan-

tlally uncontroverted, and the Issues .

and clalims upon which the hearing will
proceed.

Subpart D—Hearing Procedures .

§22.21 Assignment of Presiding Offi-
cer;scheduling the hearing.

(a) Assigmment of Prestding Officer.
When an answer I8 filed, the Reglonal
Hearlng Clerk shall forward a copy ol
the complalnt, the answer, and any
other documents flled in the pro-
ceeding bo the Chief Adminlstrative
Law Judge who shall serve as Presiding
Officer or asslgn another Administra-
tive Law Judge as Preslding Officer.
The Presiding Officer shall then obtaln
the case [ile from the Chlel Adminls-
trative Law Judge and notify the par-
ties of his asslgnment.

(b) Notice of hearing. The Preslding
Officer shall hold a hearing II the pro-
ceeding presents genuine lssues ol ma-
terlal fact. The Presiding Officer shall
serve upon the parties a notlce of hear-
ing setting forth a time and place for
the hearlng not later than 30 days prior
to the date set for the hearing. The
Presiding Officer may require the at-
tendance of witnesses or the produc-
tlon of documentary evidence by sub-
poena, [ authorlzed under the Ack,
upon a showing of the grounds and ne-
cesslty therefor, and the makteriality
and relevancy of the evidence to be ad-
duced.

(c) Postponement of hearing. No re-
guest for postponement of a hearing
shall be granted except upon motion
and for good cause shown.

(d) Location of the hearing. The loce-
tion of the hearing shall be determined
In accordance with the method for de-
terminlng the location of a prehearing
conference under §22.19(d). ’

§22.22 [Evidence.

(n) General. (1) The Presiding Officer
shall admit all evidence which Is not
irrelevant, Immaterial, unduly repetl-
tlous, unrellable, ‘or of little probative
value, except that evidence relating to
settlement which would be excluded In
the [ederal courts under Rule 408 of the
ederal Rules of Bvidence (28 U.8.C.) ls
not admissible. If, however, & party
fails to provide any document, exhlblt,

40 CFR Ch. | (7-1-03 Edilion)

witness name or summary of expecled
testimony required Lo be exchanged
under §22.19 (a), (e) or () Lo all partiea
at least 15 days bLefore the hearing
date, thie Preslding Oflficer shall not
adinit tha document, exhlibit or teatl-
mony into evidence, unless the non-ex-
changling party had good cnuse for fall-
ing to exchange the required Informn-
tion and provided the required Informn-
tlon to all other partles as soon ns IL
had control of the Information, or had
good cause for not doing so.

(2) -In the presentation, admmisslon,
dlsposition, and use of oral and writlen
avidence, BPA oflicers, employces and
authorized representatives shall pre-
serve the confldentiality of Informa-
tlon clalmed confldential, whether or
nok the clalm I8 made by n party Lo Lhe
proceeding, unless diaclosure Ia nulhor-
Ized pursunnt to 40 CFIL part 2. A busl-
ness confidentlallty clalm shall not
pravent Information from belug Intro-
duced Into evidence, but shall Inatenl
require that the Information be trenled
In accordance with 40 CFIR part 2, sub-
part B. The Presiding Officer or the En-
vironmental Appeals Board may con-
slder such evidence in a proceeding
closed to the publie, and which may be
before some, but not all, partles, as
necessary. Such proceeding shall be
closed only to the extent necessary bo
comply with 40 CFR part 2, subpart B,
for informatlon clalmed confldontlal.
Any alfected person may move f[or an
order protecting the Information
clalmed confidentlal.

(b) Ezxamination of witnesses. WIit-
nesees shall be examnined orally, under
oath or afflrmation, except as olher-
wise provided in paragraphs (c) and (d)
of tlils section or by the Presiding Offl-
cer. Partles shall have the right Lo
cross-examine a wltness who appears ab
the he}rlng provided thnt such cross-
examination ls not unduly repetiLlious.

(c) Written testimony. ‘I'he Preslding
Offlcer may admit and Insert fnto the
record as evidence, In lieu of oral testl-
mony, written testlimony prepared by a
witness. The admissibility of any part
of the testimony shall be subject to the
same rules as If the testlmony were
produced under oral examination. Be-
fore any such testimony ls read or atl-
mitted Into evidence, the party who
has called the wltness shall dellver a
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copy of Lhe Lestimony to the Preslding
Offlcer, the reporter, and opposing
counsel. 'he wlilness presenting the
Lestimony shall swear to or affirm the
testimony and shall be subject to ap-
proprinte oral croas-examinatlon.

(d) Admission of affidavits where the.

witness is unavailable. The Presiding OI-
ficeir may admlt Into evidence afllda-
vits of witnesses who are unavalilable.
I'he Lerm “unavailable' shall have the
mennlng nccorded to it by Rule 804(a)
of the Federal Rules of lvidence.

(e) Ezxhibits. Where practicable, an
orlginnl and one copy of-ench exhibit
ahall be [lled with the Preslding Olflicer
for the record and a copy shall be fur-
nished to eanch party. A true copy of
any exhlbit may be subslituled for the
orlginal, 2

(0) Officlal natice, Official notice may
be taken of any matLer which can Le
judiclnlly notlced in the Federal courls
nnd of other fnots within the speclal-
Ized knowledge and exporience of the
Agency. Opposing partles shall be glven
andequate - opportunity to show thab
such facls are erroneously noticed.

- §22.23 Objectlons nand offers of proof.

(n) Objection. Any objection con-
cerning the conduct of the liearing may
be slated orally or in writing during
the hearing. The party ralsing: the ob-
jecllon must supply a short statement
of Ils grounds. The ruling by Lhe Pre-

_ slding Offlcer on any objection and the

reasons glven for 1t shall be part of the
recorid. An exception Lo each objectlion
overruled shall be nutomatic and is not
walved by further participation-in the
hearing. ;

(L) Offers af proof. Whenever the Pre-

" slding Officer denles R motlon for nd-

misslon Into evidence, Lhe party olfer-
Ing the Informallon may make an offer
of proof, which shall be Included In the
recortl. The offer of proof for excluded
ornl testimony shall conslst of a briel
stntament doscribing the nature of Lhe
Informatlon excluded. 'The offer of
proof for excluded documents or exhib-
fts shall consist of the documents or
exhibits excluded. Where the Environ-
mental Appenls Board decldes that the
rullng of the Preslding Offlcer In ex-
cluding the Informalion [rom evidence
was both erronoous and prejudlclial, the
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hearing may be reopened to permlit the
talking of such evidence.

§22.24 Burden of presentation; burden
of persuasion; preponderance of the
evidence standard.

(a) The complainant has the burdens
of presentation and persuasion that the
violation occurred as set forth in Lhe
complaint and that the rellef sought |Is
appropriate. Following complainant's
establishiment of a prima facle case, re-
spondent shall have the burden: of pre-
senting any delense to the allegations
sat forth in Lhe complalnt and any re-
sponse or evidence wllh respect Lo Lthe
appropriate rellef. The respondent has
the burdens of presentation and persua-
slon for any affirmative defenses. :

(b) Bach matler of controversy shall
be declded by the Preslding Offlcer
upon a preponderance of the evidence.

§22.26 Filing the transcript.

The hearing shall be transcribed ver-
batim. Promptly following the talking
of the last evidence, the reporter shall
transmlt to the Regional Hearing Clerk
the original and as many coples of the
transcript of testlmony as are called
for in the reporter’s contract with the
Agency, and also shall transmlt to the
Presiding Officer a copy of the tran-
script. A certificate of service shall ac-
company each copy of the transcripl.
The Reglional Hearing Clerk shall no-
tify all parties of the avallability of
the transcript and shall furnish the
parties with a copy of the transcript
upon payment of the cost of reproduc-
tion, unless a party can show Lhat the
cost Is unduly burdensome. Any person
nobt a party to the proceeding may re-
celve. a copy of the transcript upon
payment of the reproduction fee, ex-
cept for Lhose parts of the transcriptl
ordered to be lkept confidential Ly the
Preslding Officer. Any party may flle n
motion to conform the transcripl to
the actual testimony within 30 days
alter recelpl of the transcript. or 45
days after the parties are notified of
the avallabliity of the transcript,
whichever i3 sooner.

§22.26 Proposed findings, culiu:lusions,
and order.

After the hearlng, any party may flle
proposed findings of facl, concluslons
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of law, and a proposed order, Logether
with brilefs In support thereof. The Pre-
ilding Otflcer shall-set a schedule for
‘Iling these documents and any reply
riefs, but shall not require them be-
‘ore the last date for flling motlons
inder §22.25 to conform the transeript
:0 the actual testimony. All submls-
slans shall be In wrlting, shall be
served upon all partles, and shall con-
;aln adequate references to the record
ind authorlties relled on.

Subpart E—Inillal Declslon and
Molion To Reopen a Hearing

122.27 Inltial Decislon.

() Filing and contents. After the pe-
rlod for flllng brlefs under §23.26 has
axplred, the Preslding Officer shall
Issue an inltial decislon. The Initial de-
cision shall contaln findings of fact,.
conclusions regarding all materlal
Issues of law or discretion. as well as
reasons therefor, and, If appropriate, a
recommended clvll penalty nssessment,
compllance order, correctlve actlon.
order, or Permit Action. Upon receipt
of an Initlal declslon, the Reglonal
Hearlng Clerk shall forward coples of
the Initial decielon to the Environ-
mental Appeals Board and the Assist-
ant Administrator for the Office of En-
forcement and Gompllance Assurance.

(b) Amount of civil penalty. If the Pre-
slding Offlcer determines that a viola-
tlon has occurred and the complaint
seeks a clvil penalty, the Presiding Of-
flcer shall determine the amount of the
recomniended civil penalty based on
the evidence In the record and In ac-
cordance with any penalty criteria set
forth {n the Act. The Presiding Officer
shall consider any clvil penalty gulde-
llnes lssued under the Act. The Pre-
slding Offlcer shall explain in detall In
the Inltial decislon how the penalty to
be assessed corresponds to any penalty
criteria set forth In the Act. 1I the Pre-
slding Officer decides to assess a pen-
alty different in amount from the pen-
alty proposed by complainant, Lhe Pre-
siding Officer shall set forth in the Inl-
tlal decislon the speclfic reasons for
the Increase or decrease. If the re-
spondent has defaulted, the Presiding
Officer shall not assess a penalty great-
er than that proposed by compilainant
In the complalnt, the prehearing infor-
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matlon exchange or the motlon for de-
fault, whichever is less.

(c) Effect of initial decision. ‘I'he Inltinl
declslon -of the Preslding Officer shall
become a final order 45 days after Its
service upon the partles and without
further proceedings unless:

(1) A party moves to reopen Lhe henr-
Ing; i ’

(2) A party appeals the Inltlal decl-
slon to the Environmental Appeals
Board; .

() A party moves to set aslde a de-
fault order that constilutes an {nitial
declslon; or. . '

(4) The Environmental Appeals Bonrd
elects to review the Inltial declslon on
Its own Initiative. ‘

(d) Exhaustion of admiuistrative rem-
edies. Where a respondent falla to ap-
peal an initial declalon to Lhe Environ-
mental Appeals Board pursuant Lo
§22.30 and that Initial declslon becomes
a flnal order pursuant Lo paragraph 1)
of this sectlon, responlent wnlves Its
rights to judlclal review. An Initinl de-
clslon that is appealed to the EBnviron-
mental Appeals Board shall not be final
or operative pending the BEnviron-
mental Appeals Bonrd's Issunnce of n
fInal order, -

§22.28 Motion to reapen a hearing.

(&) Filing and content. A motlon Lo re-
open a hearing to take further evidence
must be flled no later Lhan 20 days
alter service of the Initlal declslon and
shall state the speclflc grounds upon
which rellef Is sought. Where the mov-
ant seeks Lo Introduce new evidence,
the motlon shall: state brlefly the na-
ture and purpose of the evidence Lo be
adduced; show that such evidence la
not oumulative; and show good cause
why such evidence was not adduced at
the hearing. The maotlon shall be mnde

to the Preslding Officer and flled wilh’

the Reglonnl ilearing Clerlk, )

(L) Disposition of motion to reopen a
hearing. Within 16 days followlng Lhe
service of a motlon to reopen a hear-
Ing, any other party to the proceeding
may flle with the Reglonal Henrlng

. Clerk and serve on nll other partles a
.response. A reopened hearlng shall be

governed by the applicable sectlons of
these Consolidated Itules of Praclice.
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‘The (Mling ol n motlon to reopen a hear-
Ing shall aulomntlcally stay the run-
ning of the Lhme perlods for an Inltial
declslon becoming final under §22.27(c)
and for appeal under §22.30. These time
periads shall begin again In full when
Lhe motlon Is denled or an amended
inltial decislon s served. ;

Subpart F—Appeals and
Adminisiralive Review

§22.20 Appeal from or review of inter-
lncutory orders or rulings.

(n) Request jor interlocutory appeal.
Appeals from orders or rullngs obher
Lthan an Inltial declslon shall be al-
lowed only al Lthe discretion of the En-
vironmental Appeals Baard. A party
seeklug Interloculory appenl of such
orders or rullngs to the Environmental
Appenls Board shall flle a motion with-
in 10 days of service of the order or rul-
Ing, requesting Lhat the Prealding Offl-

cer forwnid Lhe order or rullng to the

linvironmentnl Appeals Board for re-
view, and stating brlefly the grounds
for the appeal. i

(b) Availability of interlocutory appeal.
‘The Preslding Offlcer may recommend
any order or rullng for review by the
Environmental Appeals Board when:

(1) The order or rullng Involves an
important question of law or policy
concerning which there {8 substantial
grounds for Uifference of opinlon; and

(2) Elther an Immediate appeal from
the order or rullng will materially ad-
vance the ultimate termination of the
proceeding, or review after the flnal
order ls lssued will be Inadequate or in-
effectlvs,

(c) Interlocutory review. If the Pre-
slding Officer has recommended review
anil the Bnvironmental Appeals Board
determines that Interloculory review ls
inappropriate, or takes no actlon with-
In 30 days of the Presiding Officer’s rec-
omimendatlion, Lhe appeal ls dlamlssed.
Whon the Praslding Offlcer declines to
recommend review of an order or rul-
Ing, It mny be reviewed by the Environ-
mental Appeala Board only upon appeal

from Lhe inltial declslon, except when -

the Bnvironmental Appeals Board de-
Lermlines, upon inotlon of a parly and
In excepLional circumatances, that to
delay review would be contrary to the
publle Interest. Such motlon shall be

§22.30

filed within 10 days of service of an
order of Lhe Preslding Offlcer refusing
to recommend such order or rullng for
interloculory review.

§22.30 Appeal from or review of initial
decision.

(a) Notice of appeal. (1) Within 30 days
after the Inltial decision Is served. any
party may appeal any adverse order or
ruling of the Presiding Officer by filing
an original and one copy of a notice af
appeal and an accompanying appellate
brief with the Environmental Appeals
Board (Clerk of the Board (Mall Code
1103B), Unlted States EBnvironmentnl
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. Hand

* dellverles may be made at Sulte 600,

1341 G Street, NW.).). One copy of any
document filed with the Clerk of the
Board shall also be served on the Re-
glonal Hearlng Clerk. Appellant also
shall serve A copy af the natlce of ap-
peal upon the Preslding Oifficer. Appel-
lant shall slmultaneously serve one
copy of the notlce and brlef upon all
other parties and non-party particl-
pants. T'he notice of appeal shall surn-
marize the order or ruling, or part
thereof, appealed from. The appellant's
brief shall contaln tables of contents
and authorlties (with page references),
a statement of the lssues presented for
review, a statement of the nature of
the case and the facts relevant Lo the
issues presented for review (with appro-
priate references to the record), argu-
ment on the issues presented, a short
conclusion stating the preclse relief
sought, alternative findlngs of fact,
and alternative conclusions regarding
lssues ol law or discretlon. If a timely
notice of appeal 18 flled by a party, any
other party may flle a notlce of appeal
on any fssue within 20 days after the
date on which the (irst notice of appenl
was served.

(2) Within 20 days of service of no-
tices of appeal and brlefs under para-
graph (a)1) of this section, any other
party or non-party participant inny file
with the Environmental Appeals Board
an original and one copy of a response
brief responding to argument ralsed by
the appellant, togelther with referenco
to the relavant portions of the record,
initlal decislon, or opposing brlefl. Ap-
pellee shall slimultaneously serve ono

2556




§22.31

copy of the response brilef upon each
parly . non-party particlpant, and the
Reglonal Hearlng Clerk. Response
briefs shall be llmited to ‘the scope of
the appeal brief. Further briefs may be
flled anly with the permlssion of the
Environmental Appeals Board.

(b) Review ({nitlated by the Euulrou-
mental Appeals Board. Whenever the En-
vironmental Appeals Board determlnes
to review an Inltial declsion on Its awn
initiative, 1t shall [lle notice of Its Iln-
tent to review that declision with the
Clerk of the Board, and serve it upon
the Reglonal Hearing Clerk, the Pre-
slding Officer and the partlies within 45
days after the Inltial declislon was
served upon the parties. The notice
shall include a statement of lssues Lo
be brlefed by the parties and a tlme
schedule for the filing and service of
Lrilefs.

(c) Scope of appeal or review. The par-
Lles' rights of appeal shall be limited to
those 1ssues ralsed durlng the course ol
the proceeding and by the Initlal decl-
slon, and to.{issues concerning subject
matter jurlsdiction. If the Environ-
mental Appeals Board determines thab
issues ralsed, but not appealed by the
parties, should be argued, it shall give

the partles reasonable written notice of .

such determination to permit prepara-
tion of adequate argument. The Envl-
ronmental Appeals Board may remand
the case to the Presiding Offllcer for
further proceedings. -

(d) Argument before the Environmental
Appeals Board. The Environmental Ap-
peals Board may, at 1ts discretion,
order oral argument on any or all
Issues In a proceeding.

(e) Mations ¢n appeal. All -motions
made during the course of an appeal
ghall conform to §22.16 unless other-
wise provided.

(f) Decision. The Environmental Ap-

peals Board shall adopt, madily, or set’

aslde the findings of fact and conclu-
slons of law or discretion contained 1n
the decislon or order belng reviewed,
and shall set forth in the final order
the reasons for its actions. The Envi-
ronmental Appeals Board may assess a
penalty that is higher or lower than
the amount recommended to be as-
sessed In the declslon or order belng re-
viewed or from the amount sought In
the complalnt, except that If the order

’ [
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being reviewed Is a delault order. Lhe
IEnvironmental Appeanls Board may nol
Increase the amount aof Lhe penally
above that proposed In the compiaint
or in the motllon for defnult, whichever
Is less. The Environmentnl Appeals
Board may adopt, modify or set aslde
any recominemded compliance or cor-
rective actlon order or Pernilt Acllon.
The Environmental Appeals Board may
remand. the cnse Lo Lhe Prestding OIfl-
cer [or further actlon.

164 FRL 40176, July 23. 1999, as nmended nt GB

FIR 2204, Jan. 16, 2004]

Subpart G—Final Order

§22.31 Flnnl order.

(a) Effect of {hml order. A (lual nulm
constitutes the finnl Agency action In
a proceeding. The final order shall not
in any case affect the righl of Lhe
Agency or the Unlted Statesa Lo puraue
appropriate Injunctive or olher equl-
table rellef or crhininal sancllans f(or
any violations of law. The final ovder
shall resolve only those cnuses ol ac-
tlon alleged in the complaint, or for
proceedings commenced pursunnt Lo
§22.13(b), alleged In the consenl agree-
ment. The flnal order does nol walve,
extingulsh or otherwlse alfect respond-
ent's obligation to comply with all ap-

plicable provisions of the Acl and regu-

lations promulgated thereunder.

(b) Effective dale. A fInal order s el-
fective upon flling. Where an Initinl de-
cislon becomes a final order pursuant
to §22.27(c), the final order Is effective
45 days after the inltlal decislon ls
gerved on the partles.

(c) Payment of a civil penally. ‘The re-
spondent shall pay the full amount of
any clvll penalty assessed In the final
order within 30 days after Lho effeclive
date of the final ovrder unless oLlherwlse
ordered. Payment shall be made by
sending a cashler's checlk ot certified

. check to the payee epeclfied In Lhe

complaint, unlesa otherwlse Inalructed
by the complainant. ‘I'he check shall

note the case title and doclket number.

Respondent shall serve caples of the
check or other instrument of pryment
on the Reglonal Hearlng Clerk aml on
complainant. Collection of luteresl on
overdue payments shall be In accord-
ance with the Debt Collectlon-Act, 31
U.8.0. 9711.
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ul) Other relief. Any [lnal order re-
quiring complinnce or corrective ac-
Lion, or n Permlt Actlon, shall become
effective and enforceable without fur-
ther proceedings on Lhe effecltlve date
of the final order unless oLtherwlise or-
deved.

(e) Final orders lo Federal agencies on
appeal. (1) A flnal order of the Environ-
mental Appeals Board issued pursuant
Lo §22.30 Lo n department, ngency, or
tnstrumentality of ‘the United Slates
shall beconie effective 30 days after Ils
service upon Lhe partles unless Lhe
hendd of Lhe affected department, ngen-
cy. or Instrumentalily requests a con-
ference wiLh Lhe Adminlstrator in writ-
Ing and serves a copy of Lthe reguest on
the partles of record within 30 days of
servico of the filnal order. If a timely
request-1s made, n decislon by Lhe Ad-
minlstrator shall become the final
order.

(2) A motlan for reconslderation pur-
guanl to §22.32 shall not toll Lthe 30-day
period described In paragraph (e)(1) of
thils sectlon unless specifically so or-
dered by Lhe Environmental Appeals
Bonrd.

§22.32 Motion to reconsider a final
order.

Motlons Lo reconslder a flnal order
lasued pursuant to §22.30 shall be flled
within 10 days alter service of the final
order. Motlons must set forth the mat-
Lers clnimed to have been erroneounsly
declded and the nature of the alleged
errors. Motlons for reconsideration
under Lhis provision shall be directed
Lto. and decided by, the Environmental
Appeanls Board. Motlons for reconslder-
atlon dlrected Lo Lhe Adininistrator,
rather than Lo Lhe Environmental Ap-

.peals Ronrd, will not bie consldered, ex-

cepl In cases that the Environmental
Appenls Bonrd has referred to the Ad-
minlslrator pursuant to §22,4(a) and in
which Lhe Adininistrator has lssued the
flnnl order. A motlon for reconsider-
alton shall not stay the effective date
of the (inal order unless so ordered by
Lthe Buvironimeulal Appenls Board.

§22.35

Subpail H—Supplemental Rules
§22.33 [Reserved]

§22.34 SJ)[)lemenlnl rules governing
the . administrative assessment ol
civil penalties under the Clenn Air
Act.

(a) Scopa. This sectlon shall apply, In
conjunction with §§22.1 through 22.32,
in administrative proceedings to nssess
a civil penalty conduclted under sec-
tlons 113(d), 205(c), 311(d), and 213(d) of
the Clean Alr Act, as amended (42
U.S.C. T7418(d), 1624(c), 1545(d), and
1647(d)). Where inconslstencles exlst be-
tween thils sectlon and §§22.1 Lhrough
22.32, this section shall apply,

(b) Issuance of notice. Prlor Lo the
lssuance of a final order assessing n

“elvil penalty. the person to whom Lhe

order Is to be issued shall be glven
writlen notice of the proposed Issuance
of the order. Service of a complalnt or
a consenb agreement and final order
pursunant to §22.13 satisfies this notice
requirement.

§22.36 Supplemental rules govcruing
the administrative nssessment of
clvil penalties under the Federal In-
secticide, Fungicide, and
Ilodenticide Act.

(a) Scope. This section shall apply, In
conjunction with §§22.1 through 22.32,
in administrative proceedings Lo assess
a clvil penalty conducted under sectlon
14(a) of the Federal Insecticide, Fun-
glclde, and Rodentlicide Act as amend-
ed (7 U.S.C. 136)(a)). Whera inconslsl-
encles exist between thls section and
§§22.1 through 22.32, this section shall
apply.

(b) Venue. 'l’he prehearing conference
and the hearing shall be held In Lho
county, parish, or incorporated city of
the resldence of Lhe person charged,
unless otherwlse agreed In writing by
all parties. For a person whose resl-
dence I8 outslde tha United Stales. and
outslde any terriLory or possession ol
the Unlted Btates, Lhe prehearing con-
ference and the hearing shall be held at
the IEPA offlce listed at 40 CFR 1.7 that
I8 closesl to elther the person's prl-

mary place ol business within Lhe
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§22.36

United States, or the primary place aof
business of the person’s U.8. agent, un-
less atherwlse agreed by all partles.

§22.36 [Reserved]

§22.37. Supplemental rules governing
administrative proceedings under
the Solid Waste Bisposnl Act.

(a) Scape. Thla section shall apply, In
conjunction with §§22.1 through 232.33,

In administrative proceedings under

sections 3005(d) and (e), 3008, 8003 and
9006 of the Solld Waste Disposal Act (42
U.5.C. 6925(d) and (e), 6928, 6991b and
6991e) (““SWDA"). Where Inconsist-
encles exist between thls sectlon and
§§22.1 through 22.32, this section shall
apply.

(b) Corrective action and compliance or-
ders. A complalnt nay contaln a com-
pliance order Issued under section
3008(a) or section 8006(a), or a correc-
tive actlon order issued under sectlan
3008(h) or section 9003(h)(4) of the
SWDA.. Any such order shall automati-
cally become a flnal order unless, no
later than 30 days after the aorder is
served, the respondent requests a hear-
ing pursuant to §22.15. E

§22.38 Supplemental rules of practice
governing the nadministrative as-
sessment of civil peunalties under
the Clean Water Act.

(a) Scope. This section shall apply, In
conjunction with §§22.1 through 22.32
and -§22.45, in administrative pro-
ceedlngs for the assessment of any civll
penalty under section 30Y9(g) or section
311(b)(6) of the Clean Water Act
(""OWA" )33 u.8.C, 1319(g) and
1321(b)(6)). Where inconsistencies exlst
between this section and §§22.1 through
22.32, thls sectlon shall apply.

(b) Consultation with States. For pro-
ceedlngs pursuant to sectlon 309(g), the

complalnant shall provide the Htate’

.agency with the mos' direct authorlty
over the matters at Issue In the case an

opportunlty to consult with the com-

plainant. Complalnant shall notify the
State agency within 30 days following
proof of service of the complaint on the
respondent or, In the case of a pro-
ceedlng proposed to be commenced pur-
suant ta §22.13(b), no less than 40 days
hefore the issuance of an order assess-
1ing a clvll penalty.-

2
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“(e) Administrative procedure and judi-
cial review. Actlon of the Adminlatintor
for which review could have been ob-
talned under section 609(h)1) of Lhe
CWA, 33 U.S.C. 1369(h)1), shall nat -he
subject to review In an adminlstratlve
proceeding lor the nssessment of a clvil
penalty under secllon 309(g) or secLlon
311(b)(6).

§22.38 Supplemental rules governing
the adminlstrative assessment of
clvil penalties under section 108 of
the Comprehensive Environmental
Reaponse, Compensation, nnd Li-
ability Act of 1980, as.amended,

(2) Scope. This sectlan ahall apply. In
conjunction with §§22.10 through 22,32,
In adminlslratlve proceedings for Lhe
assessiment of any clvll penalty uiler
sectlon 109 of the Comprehenslve Iinvi-
ronmental Hesponse, Compensatlon,
and Llabllity Ach of 1900, as nmended
(42 U.8.C. 9609). Where Inconslslencles
exlst. between Ghls seclion and §§22.1
through 22.32, this seclion shall apply.

(b) Judicial review. Any persan who re-

quested a hearlng with reapect Lo a.

Class II clvil penalty uniler Becl.lo_n
109(b) of CIERCLA, 42 U.8.C. 9609(b), and
who s the reciplent of n final order as-
sessing a civll penalty may flle a petl-
tion for judlelal review of such order

with the United States Court of Ap-

peals for the District of Calumbla or
for any other clrcult In which such per-
son resides or transacts buslness. Any
person who requested a hearing with
respect to a Class I clvil penalty under
section 109(a)(4) of CERCLA, 42 U.S.O.
9608(a)(4), and who {8 the recliplent of n
final order assessing Lhe clvil penalty
may file a petition for judiclal review
ol such order with the appropriate dis-

‘trict court of the Unlited States. All pe-

titlons must be flled wlthin 30 days of
the date the omler maklng the assess-
ment was served on Lhe partles. .

(¢) Payment of clvil penalty assessed.
Payment of clvil penaltles nssessed In
the flnal order shall be made Ly for-
wardlng a cashler's checl, payable to
the “[EPA, Haozardous Subslances
Superfumd,” In the amount asscssed,
and nobing the case title nnd dockal
number, to the appropriate reglonal
SBuperfund Lockbox Depository.
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§22.40 [Reserved)

§22.41 Supplementnl rules governing
the adwministrative nasessment of
civil penalties under ‘Title 11 of the
Toxic Substance Control Act, en-
ucted gas seclion 2 of the Asbestos
Huzard BEmergency Response Act
(AIIERRA).

(a) Scope. This section shall apply. In
conjunciion with §§22.1 through 22.32,
In adminlstrative proceedings to assess
a clvil penalty conducted under section
207 of the Toxlec Substances Control
Ack (““I'SCA') (15 U.S.C. 2647). Wherse
Inconslatencles exlst batween thls sec-
tlon and §§22.1 through 22.32, this sec-
Lion shall apply.

- (1) Collectlon af civil penalty. Any clvil

penplty collected under ‘T'SCA sectlon

207 shall be used by Lhe local edu-

callonal agency for purposes of com-

plylng with 'I'ltle II of T'SCA. Any por-

Llon of a clvil penalty remaining

unspent afler a local educntional agen-

cy achleves compllance shall ba depos-

Ited Into the Asbestos Trust Fund es-

tablished under section 5 of AHERA.

§22.42 Supplementnl rules governing
the administrotive assessment of
civil penalties for violations of com-
plinnce orders issued to owners or
operntors of public water systems
under part B of the Safe Drinking
Water Act.

(a) Scope. Thls section shall apply, In
conjunctlon with §§22.1 through 2232,
In adminlstrative proceedings to assess
a clvil | penalty under section
1414(g ¥3)(B) of the Safe Drinking Water
Act, 42 U.S.C. 300g-3(g)(3)(B). Where In-
conslstencles' exlast belween thls sec-
tlon and §§22.} Lhrough 22.32, this sec-
tlon shall apply. ’ 2

(L) Choice of forwm. A complaint
which speclifies Lhat aubpart I of this

part applles shall also slate that re-
spondont has n right to elect a hearing
on Lhe vecord In accardance wilth 6
U.8.0. 654, and that respondent walves
Lhis right unless It requests in its an-
gwer a henring on the record In accord-
ance with 6 U.S.C. 654. Upon such re-
quest, the leglonal Hearlng Clerk shall
recapllon Lhe documents In the record
A3 necessnry, and notify the partles of
Lthe changes. 5

§22.44

§22.43 Supplemental rules governing
the adminlstrative nssessment of

civil penalties against a federnl
agency under the Safe Drinking
Water Act.

(&) Scope. This section shall apply. in
conjunction with §§22.1 through 22.42,
In administrative proceedings Lo agsess
a clvll penalty agalnst a federal agency
under section 1447(b) of the Safe Drinlc-
Ing Water Acl, 42 U.S.C. 300j)-G(bL).
Where -Inconslslencles exlst -bebween
this sectlon and §§23.1 through 22.32,
this section shall apply.

(b) Effective date of final penalty arder.
Any penalty order Issued pursuant to
this section and section 1447(b) of the
8afe Drinking Water Act ghall become
effecllve 30 days after It has been
served on the partles.

(0) Public notice of final penally order.
Upon the lssuance of a flnal penally
order under this section, the Adminls-
trator shall provide public notice of Ltho
order by publication, and by providing
notlce to any person who requests such
notlce. The notice shall include:

(1) The docket number of the order;

(2) The address and phone number of
the Reglonal Hearing Clerk from whoin
a copy of the order may be obtalned;

(3) The location of the facility where
violations were found;

(4) A description of the violations;

(6) The penalty that was assessed:;
and

(6) A notlce that any interested per-
son may, within 30 days of the date the
order becomes final, obtaln judiclal re-
view of the penalty order pursuant to
section 1447(b) of the Bafe Drinking
Water Act, and instruction that per-
sons seekling Judiclal review shall pro-
vide coples of any appeal ta the persons
described In 40 CFR 135.11(a).

§22.44 Supplemental rules of practice
governlng the termination of per-
mits under sectlion 402(a) of Lho
Clean Water Act or under section
3008(n)(8) of the Resource Con-
servation and Recovery Act.

(a) Scope of this subpart. The supple-
mental rules of practice in this subpart
shall also apply In conjunction with
the Consolldated Rules of Praclice In
thls part and with the adminlstrative
proceedings for the terminatlon of per-
mits under sectlon 402(r) of the Clean
Walter Act or under section 3008(n)(3) ol
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§22.45

the Resource Conservation and Recov-
ery Act. Notwithstanding the Consoll-
dated Rules of Practice, these supple-
mental rules shall govern with respect
to the termination of such permits.

(b) In any proceeding to terminate a
permlt for cause under §123.64 or §270.43
of thls chapter during the term af the
permit: .

(1) The complalnt shall, In addition
to the requirements of §32.14(b), con-
taln any additional informatlon specl-
fled in §124.8 of this chapter;

(2) The Director (as defined In §124.2
of thls chapter) shall provide public no-
tice of the complaint In accordance
with §124.10 of thls chapter, and allow
for publlc comment In accordance with
§124.11 of this chapter; and

(3) The Preslding Officer shall admlt
Into evidence the contents of the Ad-
minlstrative Record described in §124.9
of this chapter, and any public com-
menbs recelved.

1G5 FIR 30904, May 16, 2000)

§22.46 Supplemental rules governing
public notice and comment in pro-
ceedings under sections 308(g) and
311(b)(B)(B)(1i) of the Clenn Water
Act and sectlon 1423(c) of the Safe
Drinking Water Act.

(a) Scope. This section shall apply, In
conjunction with §§23.1° through 22.33,
{n administrative proceedings for the
assessment of any clvil penalty under

sections 309(g) and 311(b)(6)(B)(il) of the
Clean Water Act (33 U.S.0. 1319(g) and .

1321(b)(6)(B)(i1)), and under sectlon
1423(c) of the Safe Drinking Water Act
(42 U.S.C. 300h-2(c)). Where Inconsist-
encles exlst between thls section and
§§22.1 through 22.32, this sectlon shall
apply. .

(b) Public notice.—(1) General. Com-
plalnant shall notlfy the publle before
assessing. a clvil penalty. Buch natlce
shall be provided within 30 days fol-
lowing proof of service of the com-
plaint on the respondent or, in the case
of a proceeding proposed to be comn-
menced pursuant bto §22.13(b), no less
than 40 days before the lssuance of an
order assessing a civil penalty. The no-
tice perfod beglns upon [irst publica-
tlon of notlce.

(2) Type and content of public notice.
The complalnant shall provide public
notice of the complaint (or the pro-

40 CFR Ch. | (7-1-03 Edillon)

posed consent agreement If §22.13(h) Is
applicable) by a method rensonably
calculated to pravide notice, and shall
also provide notice directly to any per-
son who requests such notlice. The no-
tice shall Include: .

(1) The docket nuinber of the pro-
ceedlng;

(11) The name and address of Lhe com-
plainant and respondent, and Lhe per-
son from whom Informatlon an the pro-.
ceedlng may be obtalned, and Lthe ad-
dress of the Reglonal Hearlng Clerk Lo

“whom appropriate cominents shall he

directed;

(111) The location of the slle or facll- '

Ity from which the violatlons are al-
leged, and any applicatle permll num-
ber;

(lv) A description of the violation al-
leged and the rellef sought; and

(v) A notlce that persons shall sub-
mlt comments to the eglonal tearing
Clerk, and the deadllne for such sub-
misslons.

(c) Comment by a person who Is not a
party. The following provisions apply in
regard to comment by a- person not a
party to a proceeding:

(1) Participation in proceeding. (1) Any
person wishing to participate In the
proceedings must nobify the Reglonal
Héarlng Clerk, in writlng within the
public notice perlod under paragraph
(b)(1) of tlila section. The persan must
provide his name, complate malling nd-
dress, and state that he wishes to par-

_ticipate in the proceeding.

¢11) The-Presiding Officer shall pro-
vide notlce of any hearlng on the mer-
iLs to any person who has et the re-
quirements of paragraph (e)(1)1) of this

gsectlon at least 20 days prior to Lhe

scheduled hearling.

(111) A commenter may present wrll-
ten comments for the record at any
time prlor to the close of the record.

(lv) A commenter wishing Lo present
evidance nt a hearing.on Lhe morlls
shall notify, In writing. the Preslding
Offlcer and the partles.of lts Intent at
least 10 days prior to the scheduled
hearing. This notice must include n
copy. of any document to he introduced,
a description of the evldence Lo be pre-
sented, and the identlity of any wilness
(and qualificatlons if an expert), and
Lhe subject matter of the Lestlmony.
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(v) ln any hearing on the merlits, a

*commenler may present evidence, In-

cluding direct testimony subject Lo

“cross examlnallon by the partles:

(vi) The Preslding Officer shall have
the discretion to establish the extent
of commenter particlpation In any
oLher scheduled ncLivily. .

(2) Limitations. A commenter may not
cross-examine any witness in any hear-
ing and shall nol be subject to or par-
ticlpale In any discovery or.prxéhearlug
exchange.

(3) Quick resolution and settlement. No
proceeding subject Lo Lthe public nolice
and comment provislons of paragraphs
(L) and (e) of this sectlon may be re-
aolved or settled under §22.18, or com-

~menced under §22.13(b), until 10 days

afler Lthe close of the comment perlod
provided In paragraph (c)(1) ol this sec-
Lion. . 3

-(4) Petition to set aside a consent agree-
ment and propoesed final order. (1) Com-
plalnant ahall provide to each com-
menter, by certified mall, return re-
celpt requested, but not to the Re-
glonal Hearlng Clerk or Presiding Offi-
cer, a copy of any consent agreement
between Lhe parties and the proposed
{inal order. ’

(11) Within 30 days of recelpt of the
consent agreement and proposed final
order a commenter may petition the
Iteglonal Adminlatrator (or, for cases
commencel at BPA Headquarters, the
Environmental Appeals Board), Lo set

‘aslde the consent agreement and pro-

posed final order on the basis that ma-
terlnl evidence was not consldered.
Coples of the petition shall be served
on Lhe partles. but shall not be sent to
Lhe Iteglonnl learing Glerk or Lthe Pre-
slding-Offlcer. .

(i11) Within 156 days of receipt.of a pe-
titlon, the complainant may, with no-
tice Lo the Iteglonal Administrator or
Iinvironmental Appeals Board and to
the commenter, withdraw the consent
agreemenl nnd proposed flnnl order Lo
conshider the mallers ralsed In the petl-
tlon. 1f Lthe complalnant does not give
notice of withdrawal within 15 days of
recelpt of the petition, the Reglonal
Adminlatrator or Environmental Ap-
peals Board ghall assign a Pelitlon Of-
flcer Lo.conslder and rule on the petl-
Llon. The Petltion Officer shall be an-
olher Preslding Offlcer, not otherwlse

§22.45 ;

Involved In the case. Notica of Lhis as-
slgnment shall be sent Lo the parties,
and to the Presiding Officer.

(Iv) Within 30 days of assignment of’

the Petition Offlcer, the complainant
shall present to the Petltlon Officer a

copy of Lhe complaint and a writLen re- !

sponse to the petlition. A copy of Lthe
response shall be provided Lo Lhe par-
ties and to the commenter, but nob Lo
the Reglonal Hearlng Clerk or Pre-
slding Officer.

(v) The Petition Officer shall review
the petitipn, and complainant's re-
sponse, and shall flle with the Reglonal
Hearing Olerk, with coples to the par-
ties, the commenter, and Lhe Presiding
Offlcer, written findings as Lo:

(A) T'he extent Lo which the petition
slales an lssue relevant and materinl
to the lssuance of the proposcd final
order; ;

e T e it

(B) Whether complainant ndequately -

consldered and responded Lo Lho petl-
Ltlon; and

(C) Whether a resolution of Lhe pro-
ceedlng by the parties is appropriate
without a hearing. ’

(vl) Upon a finding by the Pelltion
Officer that a hearing fa appropriate,

the Presiding Officer shall order that’

the consent agreement and proposed
final order be set aside and shall estab-
lish a schedule for R hearing.

(vil) Upon a findlng by the Pelition
Officer that a resolution of the pro-
ceeding without a hearing is appro-
priate, the Petitlon Officer shall lssue
an order denying the petition and stal-
ing reasons for the denlal. The Petition
Offlcer shall:

(A) IFlle Lhe order with the Rteglonal
Henrlng Clerk:

(B) Serve coples of the order on tLhe
parties and the commenter; and

(C) Provide public notice of Lhe
order.

(vil) Upon a finding by the Petitlon
Officer that a resolutlon of the pro-
ceedlng without a hearing is nppro-
priate, the Reglonal Administrator
may issue the proposed final order,
which shall become final 30 days afler
both the order denying the petitlion and
a properly- slgned consent agreement
are [lled with Lhe Reglonal Hearing
Clerk, unless further petition for re-
view Is flled by a notice of appeal In
the appropriate Unlted States District
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CLEAN AIR ACT STATIONARY SOURCE CIVIL PENALTY POLICY
I. INTRODUCTION

Section 113(b) of the Clean Air Act, 42 U.S.C. § 7413(b),
provides the Administrator of EPA with the authority to commence a
civil action ' against certain violators to recover a civil penalty
of up to $25,000 per day per violation. Since July 8, 1980, EPA
has sought the assessment of civil penalties for Clean Air Act
violations under Section 113(b) based on the considerations listed
in the statute and the guidance provided in the Civil Penalty
Policv issued on that date. ' :

On February 16, 1984, EPA issued the Policy on Civil Penalties
Framework for Statute-Specifir e

(GM=-21) and a amew tat - g

Assessments (GM-22). The Policy focuses on :the general philosophy
behind the penalty program. The Framework provides gquidance to
each program on how to develop medium-specific penalty policies.
The Air Enforcement program followed the Policy and the Framework
in drafting the Clean Air Act Stationary Source Civil Penalty
Policy, which was issued on September 12, 1984, and revised March
25, 1987. This policy amends the March 25, 1987 revision,
incorporating EPA’s further experience in calculating and

' negotiating penalties. This guidance document governs only

stationary source violations of the Clean Air Act. All violations
of Title II of the Act are governed by separate guidance.

The Act was amended on November 15, 1990, providing the
Administrator with the authority to issue administrative penalty
orders in Section 113(d), 42 U.S.C. § 7413(4). These  penalty
orders may assess penalties of up to $25,000 per day cof violation
and are generally authorized in cases where the penalty sought is
not over $200,000 and the first alleged date of violation occurred
no more than 12 months prior to initiation of the administrative
action. In an effort to provide consistent application of the
Agency’s civil penalty authorities, this penalty policy will serve
as the civil penalty guidance used in calculating administrative
penalties under Section 113(d) of the Act and will be used in
calculating a minimum settlement amount in civil judicial cases
brought under Section 113(b) of the Act.

In calculating the penalty amount which should be sought in an
administrative complaint, the economic benefit of nonconpliance and
a gravity component should be calculated under this penalty peolicy

musing_theﬁmost_aggressive_assumptions_snppa:table4_waleadingsmwilLw_m,

always include the full economy benefit component. aAs a general
rule, the gravity component of the penalty plead in administrative
complaints may not be mitigated. . However, the gravity component
portion of the plead penalty may be mitigated by up to ten per cent
solely for degree of cooperation. Any mitigation for this factor
must be justified under Section II.B.4.b. of this Policy. The
total mitigation for good faith efforts to comply for purpose of
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determining a settlement amount may never exceed thirty per cent.
Applicable adjustment factors which aggravate the penalty must be
included in the amount plead in the administrative complaint.
Where key financial or cost figures are not available, for example
those costs. involved in calculating the BEN calculation, the
highest figures supportable should be used.

- This policy will ensure the penalty plead in the complaint is
never lower than any revised penalty calculated later based on more
detailed information. It will also encourage sources to provide
the 1litigation team with the more accurate cost or financial
information. The penalty may then be recalculated during
negotiations where justified under this policy to reflect any
appropriate adjustment factors. In administrative cases, where the
penalty is' recalculated based upon information received in
negotiations or the prehearing exchange, the administrative
complaint must be amended to reflect the new amount if the case is
going to or expected to go to hearing. This will ensure the
complaint reflects the amount the government is prepared to justify
at the hearing. This pleading policy also fulfills the-obligation
of 40 C.F.R. § 22.14(2)(5) that 2ll administrative complaints
include "a statement explaining the reasoning behind the propeosed
penalty." ;

This policy reflects the factors enumerated in Section 113(e)
that the court (in Section 113(b) actions) and the Administrator
(in Section 113(d) actions) shall take into consideration in the
assessment of any penalty. These factors include: the size of
the business, the economic impact of the penalty on the business,
the violator’s full compliance history and good faith efforts to
comply, the duration of the violation, payment by the violator of
penalties assessed for the same violation, the economic benefit of
noncompliance, the seriousness of the violation and such other
factors as justice may require. .

This document is not meant to control the penalty amount
reguested in judicial actions to enforce existing consent decrees.!
In judicial cases, the use of this guidance is limited to pre-trial
settlement of enforcement actions. In a trial, government
attorneys may find it relevant and helpful to introduce a penalty
calculated under this policy, as a point of reference in a demand
for penalties. However, once a case goes to trial, government
attorneys should demand a larger penalty than the minimum

settlement figure as calculated under the policy.

* In these actions, EPA will normally seek the penalty amount
dictated by the stipulated penalty provisions of the consent
decree. If a consent decree contains no stipulated penalty
provisions, the case development team should propose penalties
suitable to vindicate the authority of the Court.



The general policy applies to most Clean Air Act violations.
There are some types of violations, however, that have
characteristics which make <the use of the general policy
inappropriate. These are treated in separate guidance, included as
appendices. Appendix I covers violations of PSD/NSR permit
requirements. Appendix II deals with the gravity component for
vinyl chloride NESHAP violations. Appendix III covers the economic
benefit and gravity components for asbestos NESHAP demolition and
renovation violations. The general policy applies to violations of -
volatile organic compound requlations where the method of
compliance involves installation of control equipment. Separate
guidance is provided for VOC violators which comply through
reformulation (Appendix IV). Appendix VI deals with the gravity
component for volatile hazardous air pollutants violations.
Appendix VII covers violations of the residential wood heaters NSPS
regulations. Violations of the —regulations to protect
stratospheric ozone are covered in Appendix VIII. These appendixes
specify how the gravity component and/or economic benefit
components will be calculated for these types of violations.
Adjustment, aggravation or mitigation, of penalties calculated
under any of the appendixes is governed by this general penalty.
policy. ' _

This penalty pelicy contains two components. First, it
describes how to achieve the goal of deterrence through a penalty
+hat removes the economic benefit of noncompliance and reflects the
gravity -of the viclation.  Second, it discusses adjustment factors
applied so that a fair and equitable penalty will result. The
litigation team® should calculate the full economic benefit and
gravity components and then decide whether any of the adjustment
factors applicable to either component are appropriate. The final
penalty obtained should never be lower than the penalty calculated
under this policy taking into account all appropriate adjustment
factors including litigation risk and inability to pay.

All consent agreements should state that penalties paid
pursuant to this penalty policy are not deductible for federal tax
purposes under 28 U.S.C. § 162(£).

2 with respect to civil judicial cases, the litigation team
will consist of the Assistant Regional Counsel, the Office of
Enforcement attorney, the Assistant United States Attorney, the
Department of Justice attorney from the Environmental Enforcement
Seczion, and EPA technical professionals assigned to the case.
wWwith respect to administrative cases, the litigation team will
generally consist of the EPA technical professional and Assistant
Regional Counsel assigned to the case. The recommendation of the
litigation team must be unanimous. If a unanimous position cannot
be reached, the matter should be escalated and a decision made by
EPA and the Department of Justice managers, as required.
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The procedures set out in this document are intended solely
for the guidance of government personnel. They are not intendegd
and cannot be relied upon to create rights, substantive or
procedural, enforceable by any party in litigation with the Unitegd
States. The Agency reserves the right to act at variance with this
policy and to change it at any time without public notice.

This penalty policy is effective immediately with respect to
all cases in which the first penalty offer has not yet been
transmitted to the opposing party.

II. TIHE PRELIMINARY DETERRENCE AMOUNT

The February 16, 1984, Policy on Civil Penalties establishes
deterrence as an important goal of penalty assessment. More
specifically, it says that any penalty should, at a minimum, remove
any significant economic benefit resulting from noncompliance. In
addition, it should include an amount beyond recovery of the
economic benefit to reflect the seriousness of the viclation. That
portion of the penalty which recovers the economic benefit of
nonconmpliance is referred to as the "economic benefit component;"
that part of the penalty which reflects the seriousness of the
violation is referred to as the "gravity component." When
combined, these two components yield the "preliminary deterrence
amount."

This section provides guidelines for calculating the economic -
benefit component and the gravity component. t will also discuss
the limited circumstances which justify adjusting either component.

A. THE ECONOMIC BENEFIT COMPONENT

In order to ensure that penalties recover any significant
economic benefit of noncompliance, it is necessary to have.reliable
methods to calculate that benefit. The existence of reliable
methods also strengthens the Agency‘’s position in both litigation
and negotiation. This section sets out guidelines for computing
the economic benefit component. It first addresses costs which are
delayed by noncompliance. Then it addresses costs which are
avoided completely by noncompliance. It also identifies issues to
be considered when computing the economic benefit component for
those violations where the benefit of noncompliance results from
factors other than cost savings. The section concludes with a

~discussion of the limited circumstances where the econeomic benefit

component may be mitigated.

1. Benefit from delaved costs

In many instances, the economic advantage to be derived from
noncompliance is the ability to delay making the expenditures
necessary to achieve compliance. = For example,. a facility which
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£ails to install a scrubber will eventually have to spend the money
needed to install the scrubber in order to achieve compliance.
But, by deferring these capital costs until EPA or a State takes an
enforcement action, that facility has achieved an economic benefit.
Among the types of violations ‘which may result in savings from
deferred cost are the following:

. Failure to install eguipment needed to meet emission
control standards. :

. 'Failure to effect process changes needed to reduce
pollution. .

. Failure to test where the test still must be perfornmed.

E Failure to install required monitoring equipmenf.

The economic benefit of delayed compliance should be computed
using <the "Methodeology for computing the Eccnomic Benefit of
Noncompliance," which is Technical Appendix A of the BEN User’s
Manual. This document provides a method for computing the ecconomic
benefit of noncompliance based on a detailed economic analysis.
The method is a refined versiocn of the method used in the previous
civil Penaltyv Policy issued July 8, 1980, for the Clean Water Act
and the Clean Air Act. BEN is a computer program available to the
regions for performing the analysis. Questions concerning the BEN
model should be directed to the Progranm Development and Training
aranch in the Office of Enforcement, FT3 475=-6777.

2. Bepefit from avoided costs
Many types of violations enable a vioclator to aveid
permanently certain costs associated with compliance. These

include cost savings for:
. Disconnecting or failing to properly operate and maintain
existing pollution control equipment (or other equipment
if it affects pollution control).

. Failure to employ a sufficient number of adequately
trained staff. -

. Failure to establish or follow precautionary methods
required by regulations or permits.

. Removal of pellution egquipment resulting in process,
operational, or maintenance savings.

- Failure to conduct a test which is no longer required.



. Discgnnecting or failing to properly operate and maintain
required monitoring equipment.

. Operation and maintenance of equipment that the violator
- failed to install. - o .
The benefit from avoided costs must also be- computed using
methodology in Technical Appendix A of the ¢ .

-The benefit from delayed and avoided costs is calculated
together, using the BEN computer program, to arrive at an amount
equal to the economic benefit of noncompliance for the period from
the first provable date of violation until the date of compliance.

As noted above, the BEN model may be used to calculate only
the economic benefit accruing to a violator through delay or
avoidance of the costs of complying with applicable requirements of
the Clean Air Act and its implementing regulations. There are
instances in which the BEN methodology either cannot -compute or
will fail to capture the actual economic benefit of noncompliance.
In those instances, it will be appropriate for the Agency to
include in its penalty analysis a calculation of the econonic
benefit in a manner other than that provided for in the BEN
methodology.

In some instances this may include calculating and including
in the economic benefit component profits from illegal activities.
An example would be a source operating without a preconstruction
review permit under PSD/NSR regulations or without an operating
permit under Title V. 1In such a case, an additional calculation
would be performed to determine the present value of these illegal
profits which would be added to the BEN calculation for the total
econonic benefit component. Care must be taken to account for the
preassessed delayed or avoided «costs included in the BEN
calculation when calculating illegal profits. Otherwise, these
costs could be assessed twice. The delayed or avoided costs
already accounted for in the BEN calculation should be subtracted
from any calculation of illegal profits. s

3. Adjusting the Economic Benefit Component

As noted above, settling for an amount which does not recover
the economic benefit of noncompliance can encourage people to wait
~—until EPA or the State begins an enforcement action before
complying. For this reason, it is general Agency policy not to
adjust or mitigate this amount. There are three general
circumstances (described below) in which mitigating the econcmic
benefit component may be appropriate. However, in any individual
case where the Agency decides to mitigate the economic benefit
component, the litigation team must detail those reasons in the
case file and in any memoranda accompanying the settlement.
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Following are the limited circumstances in which EPA -can
mitigate the economic benefit component of the penalty:

a. ‘Economic benefit component involves insignificant
amount .

Assessing the economic benefit component and subsegquent
negotiations will often represent a substantial commitment of
resources. Such a commitment may not be warranted in cases where
the magnitude of the econonic benefit component is not likely to be
significant because it is not likely to have substantial financial
impact on the violator. For this reason, the litigation team has
the discretion not to seek the economic benefit component where it
is less than $5,000. 1In exercising that discretion, the litigation
team should consider the following factors: . ;

. Impact on violator: The likelihood that assessing the
economic benefit component as part of the penalty will
nave a noticeable effect on +he violator’s competitive
pesition or overall profits. If no such effect appears
likely, the penefit component should probably not be

pursued.

. Wﬁ__ﬁﬁwm : If the gravity
component is relatively small, it may not provide a
sufficient deterrent, by itself, to achieve the goals of
£his policy. In situations like this, the litigation

team should insist on including the economic benefit
component in order to develop an adeguate penalty.

b. Compelling public concerns

The Agency recognizes that there may be some instances where
~nere are compelling public concerns +hat would not be served by
caking a case to trial. In such instances, it may become necessary
-5 consider mitigating the economic benefit component. ' This may be
dene only if it is absolutely necessary to preserve the
~ountervailing public interests. Such settlement might be
appropriate where the following circumstances occur: o

. The economic penefit component may be mitigated where
' recovery would result in plant closings, bankruptcy, ©oT
other extreme financial burden, and there is an important

- “Mﬁ“pub&ic—interest in~a&%owinq—%he—%ir&—to—ccntinue i
business. Alternative payment plans, such as installment
payments with interest, should be fully explored before
resorting to this option. otherwise, the Agency will
give the perception that shirking one’s environmental
responsibili:ies is a way to keep 2 failing enterprise
afloat. This exemption does not apply to situations

where the plant was likely to clese anyway, OT where

it



there is a likelihood of continued harmful noncompliance.

. The economic benefit component may also be mitigated in
enforcement actions against nonprofit public entities,
such as municipalities and publicly-owned utilities,
where assessment threatens to disrupt continued provision
of essential public services.

c. Concurrent Section 120 administrative action

EPA will not usually seek to recover the economic benefit cof
noncompliance from one violation under both a Section 113(b) civil
judicial action or 113(4) civil administrative action and a Section
120 action. Therefore, if a Section 120 administrative action is
pending or has been concluded against a source for a particular
violation and an administrative or  judicial penalty settlement
amount is being calculated for the same violation, the econcmic
benefit component need not include the period of noncompliance
covered by the Section 120 administrative action.

In these cases, although the Agency will not usually seek
double recovery, the litigation team should not automatically
mitigate the economic benefit component by the amount assessed in
the Section 120 administrative action. The Clean Air Act allows
dual recovery of the economic benefit, and so each case must be
considered on its individual merits. The Agency may mitigate the
econonic benefit conponent in the administrative or judicial action
if the litigation team determines such a settlement is equitable
and Jjustifiable. The litigation team should consider in making
this decision primarily whether the penalty calculated without the
Section 120 noncompliance penalty is a sufficient deterrent.

B. THE GRAVITY COMPONENT

As noted above, the Policy on Civil Penalties specifies that
a penalty, to achieve deterrence, should. recover any economic
bensfit of noncompllance, and should also include an amount
reflecting the seriousness of the violation. Section 113(e)
instructs courts to take into consideration in settlng the
appropriate penalty amount several factors including the size of
the business, the duration of the violation, and the seriousness of
the v:.olat:.on.- These factors are reflected in the “gravity
component." This section of the policy establishes an approach to
quant:.fy:.ng the grav:.ty component.

Ass:.gn:.ng a dollar figure to represent the gravity of the
viclation is a process which nmust, of necesszty, involve the
consideration of a variety of factors and circumstances. Lz.nking
the dollar amount of the gravity component to these objective
factors is a useful way of insuring <that violations of
approximately egual seriousness are treated the same way. These
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objective factors are designed to reflect those listed in Section
113(e) of the Act. x

The specific objective factors in this civil penalty policy
designed to measure the seriousness of the violation and reflect

the considerations listed in the Clean Air Act are as follows:

. Actual or possible harm: This factor focuses on whether
(and -to what extent) the activity of the defendant
actually resulted or was likely to result in the emission
of a pollutant in violation of the level allowed by an
applicable State Implementation Plan, federal regulation
or permit.

. Importance to the regulatorv scheme: This factor focuses
on the importance of the reguirement to achieving the
goals of the Clean Air Act and its implementing
regulations. For example, the: NSPS regqulations require
owners and operators of new sources to conduct emissions
testing and report the results within a ‘certain time
after start-up. If a source owner or operator does not -
report the test results, EPA would have no way of knowing

whether that source is complying with NSPS emissions
limits. . ' ~

. size of wviola%oxr: The gravity component should be
increased, in proportien to the size of the vioclator’s
business.

The assessment of the first gravity component factor listed
above, actual or possible harm arising from a violation, is a
complex matter. For purposes of determining how serious a given
violation is, it is peossible to distinguish violations based on
certain considerations, including the following:

. Amount of pollutant: Adjustments based on the amount of
the pollutant emitted are appropriate.

. sepsitivity of the environment: This factor focuses on
where the vioclation occurred. For example, excessive
emissions in a . nonattainment area are usually more
serious than excessive emissions in an attainment area.

. Toxicity of the pollutant: Violations invelving toxic
pollutants regulated by a National Emissions Standard for
Hazardous Air Pollutants (NESHAP) or listed under Section -
112(b) (1) of the Act are more serious and should result

in larger penalties.



. The length of time a violation continuyes: Generally, the
longer a violation continues uncorrected, the greater the
risk of harm. ’ ‘

. Size of violator: A corporation’s size is indicated by
its stockholders’ equity or "net worth." This value,
which is calculated by adding the value of capital stock,
capital surplus, and accumulated retained earnings,
corresponds to the entry for "worth" in the Dun ang
Bradstreet reports for publicly traded corporations. The
simpler bookkeeping methods employed by sole
proprietorships and partnerships allow determination of
their size .on the basis of net current assets. Net
current assets are calculated by subtracting current
liabilities from current assets.

The following dollar amounts assigned to each factor should be
added together to arrive at the total gravity component:

s A Actual or possible harm

a. Level of violation

Percent Above Standard® Dellar Amount
1l - 30% $ 5,000
31 - 60% . 10,000
61 - 90% 15,000
81 - 120% 20,000
121 - 150% 25,000
151 - 180% 30,000
181 - 210% 35,000
211 - 240% o 40,000
241 - 270% 45,000
271 - 300% 50,000 .
over 300% 50,000 + $5,000 for each 30% or fraction

of 30% increment above the standard

This factor should be used only for violations of emissions
standards. Ordinarily the highest documented level of viclation
should be used. 1If that level, in the opinion of the litigation
team, is not representative of the period of violation, then a more
representative level of violation may be used. This figure should

‘be assessed for eadﬁ“énissibnS‘violationtf‘?or“exampié, if a source

which emits particulate matter is subject to both an opacity
standard and a2 mass emission standard and is in violation of both
standards, this figure should be assessed for both violationms.

. COmpliénce is eguivalent to 0% above the gmission'standard.
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b. Toxicity of the pollutant

Violations of NESHAPs emission standards. not handled by a
separate appendix and non-NESHAP emission violations - invelving
pollutants listed in Section 112(b)(l) of the Clean Air Act
amendnments of 1990*: $15,000 for each hazardous air pollutant for
which there is a violation.

c. Sensitivity of environment (for SIP and NSPES cases
only).

The penalty amount selected should be based on the status of
the air gquality control district in guestion with respect to the
pollutant involved in the violation.

o Nonattainﬁent Areas

i. O©Ozone:
Extreme - $18,000
Severe 16,000
Serious 14,000
Moderate 12,000
Marginal 10,000

ii. carbon Monoxide and Particulate Matter:

Serious $14,000
Moderate 12,000

jii. All Other Criteria Pollutants: $10,000
2. Attainment area PSD Class I: $ 10,000
3. Attainment area PSD Class II or III: § 5,000
d. Length of time of violation

To determine the length of_time of violation for purposes of
calculating a penalty under this policy, violations should be
assumed to be continuous from the first provable date of violation
antil the source demonstrates compliance if there have been no

significant process or operational changes. If the source has
affirmative evidence, such as continuous emission monitoring data,

+ an example of a non-NESHAP violation invelving a hazardous
air pollutant would be a violation of a volatile organic compound
(voc) standard in a State Implementation Plan involving a VOC
contained in the Section 112(b)(1) list of pollutants for which no
NESHAP has yet been promulgated. .
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to show that the violation was not continuous, appropriate
adjustments should be made. In determining the length of
violation, the litigation team should take full advantage of the
presumption regarding continuous violation in Section 113(e)(2).
This figure should be assessed separately for each violation,
including procedural violations such as monitoring, recordkeeping
and reporting violations. For example, if a source vioclated an
emissions standard, a testing requirement, and a reporting
requirement, three separate length of violation figures should be
assessed, one for each of the three violations based on how long
each was violated.

_Months - Dollars
0 - 1 : $ 5,000
2 - 3 8,000
4 - ¢ "12,000
7 - 12 15,000

13 - 18 20,000

19 -'24 25,000

25 - 30 30,000

31 - 36 35,000

37 - 42 40,000

43 - 48 45,000

49 - 54 50,000

55 = 60 55,000

2. Importance to the regulatory scheme

The following violations are also very significant in the
regulatory scheme and therefore require the assessment of the
following penalties:

Work Practice Standard violations:
- failure to perform a work practice reguirement:
ol $10,000-15,000
. (See Appendix III for Asbestos NESHAP violations.)

Reporting and Notification Violations:
- failure to report or notify: $15,000
- late report or notice: $5,000 ,
- incomplete report or notice: $5,000 - $15,000
(See Appendix III for Asbestos NESHAP violations.)

Recordkeeping Violations:
- failure to keep required records: $15,000

- incomplete records: $5,000 = $15,000 ST



-13_

Testing Vioclations:
- failure to conduct required performance testing or
testing using an improper test method: $15,000
- late performance test oOr performing a required test
method using an incorrect procedure: $5,000

Permitting Violationms:
- failure to obtain an operating permit: $15,000
- failure to pay permit fee: See Section
502(b)(3)(C)(ii), of the Act

Fmission Control Equipment Violations: :
- failure to operate and maintain control equipment
required by the Clean Air Act, its implementing
regulations or a permit: $15,000
- intermittent or improper operation or maintenance of
control egquipment: ¢5,000-15,000 ~

Monitoring Violations: ,
- failure to install monitoring equipment required by
.the Clean Air Act, its implementing regulations or 2
permit: $15,000 ;
- late installation of required monitoring equipment:
$5,000
- failure to operate and maintain required monitoring
equipment: $15,000

Viclations of Administrative Orders®: $15,000 -

Section 114 Reguests for Information Violations:
- failure to respond: $15,000
- incomplete response: $5,000 - $15,000

Compliance Certification Violations:
- failure to submit a certification: $15,000
- late certifications: $5,000 .
- incomplete certifications: $5,000 - $15,000

violations of Permit Schedules of Compliance:
- failure to meet interim deadlines: $5,000
- failure to submit progress reports: $15,000
- incomplete progress reports: $5,000 - $15,000
- late progress reports: $5,000

* This figure should be assessed even if the violation of the

administrative order is alsoc a violation of another requirement of
+he Act, for exanmple a NESHAP or NSPS reguirement. In this

.

situation, the figure for violation of the admipistrative order is
in addition to appropriate penalties for viclating the other

requirenment of the Act.
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A penalty range is provided for work practice violations to
allow Regions some discretion depending on .the severity of the
violation. Complete disregard of work practice regquirements should
be assessed the full $15,000 penalty. Penalty ranges are provided
for incomplete notices, reports, and recordkeeping to allow the
Regions some discretion depending on the seriousness of the
omissions and how critical they are to the regulatory program. If
the source omits information in notices, reports or records which
document the source’s compliance status, this omission should be
treated as a failure to meet the requirement and assessed $15,000.

A late notice, report or test should be considered a failure
to notify, report or test if the notice or report is submitted or
the test is performed after the objective of the requirement is no
longer served. For example, if a source is required to submit a
notice of a test so that EPA may observe the test, a notice
received after the test is performed would be considered a failure
to notify.

Each separate viclation under this section should be assessed
the corresponding penalty. For example, a NSPS source may be
required to notify EPA at startup and be subject to a separate
quarterly reporting requirement thereafter. If the source fails to
submit the initial start-up notice and violates the subsequent
reporting requirement, then the source should be assessed $15,000
under this section for each violation. In addition, a length of
violation figure should be assessed for each violation based on how
long each has been viclated. Also, a figure reflecting the size of
the violator should be assessed once for the case as & whole. 1If,
however, the source violates the same reporting requirement over a
period of time, for example by failing to submit quarterly reports
for one year, the source should be assessed one $15,000 penalty
under this section for failure to submit a report. In addition, a
length of violation figure of $15,000 for 12 months of violation
and a size of the violator figure should be assessed. :

3. Size of the violator

Net worth (corporations); or net current assets (partnerships
and sole proprietorships):

Under $100,000 $2,000

$100,001 - $1,000,000 5,000

..1,000,001 - 5,000,000 10,000

5,000,001 - 20,000,000 —1 & b 0 £ & 16

20,000,001 - 40,000,000 35,000

40,000,001 - 70,000,000 50,000

70,000,001 - 100,000,000 70,000
Over 100,000,000 70,000 + $25,00Q for every

additional $30,000,000 or
fraction thereof



In the case of a company with more than one facility, the size
of the violator is determined based on the company’s entire
operation, not just the violating facility. With regard to parent
and subsidiary corporations, only the size .of the entity sued
should be considered. Where the size of the violator figure
represents over 50% of the total preliminary deterrence amount, the
litigation team may reduce the size of the violator figure to 50%
of the preliminary deterrence amount.

The process by which the gravity component was computed must ‘
be memorialized in the case file. Combining the economic benefit
component with the gravity component yields the preliminary
deterrence amount.

4. adjusting the Gravity Component

The second goal of the Policvy on Civil Pepalties is the
equitable treatment of the regulated community.  One important
mechanism for promoting eguitable treatment is to include the
economic benefit component discussed above in a civil penalty
assessment. This approach prevents viclators from benefitting
economically from their noncompliance relative to parties which
have complied with environmental requirements.

In addition, in order to promote equity, the system for
penalty assessment must have enough flexibility to account for the
unique facts of each case. Yet it still must produce consistent
enough results to ensure similarly-situated violators are treated
similarly. This is accomplished by identifying many of the
legitimate differences between cases and providing guidelines for
how to adjust the gravity component amount when those facts occur.
The application of these adjustments to the gravity component priocr
+o *he commencement of negotiation yields the initial minimum
settlement amount. - During the course of negotiation, the
litigation team may further adjust this figure based on new
information learned during negotiations and discovery to yield the
adjusted minimum settlement amount.

The purpose of this section is to establish adjustment factors
which promote flexibility while maintaining national consistency.
It sets guidelines for adjusting .the gravity component which
account for some factors that frequently distinguish different
cases. Those factors are: degree of willfulness or negligence,
degree of cooperation, history of noncompliance, and environmental
damjage. These adjustment factors apply only to the gravity
component and not to the economic benefit component. Violators
bear the burden of justifying mitigation adjustments they propose.
The gravity component may be mitigated only for degree of
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Cooperation as specified in II.B.4.b. The gravity component may be
aggravated by as much as 100% for the other factors discusseg
below: degree of willfulness or negligence, history of
noncompliance, .and environmental damage. :

_ The litigation team is required to base any adjustment of the
gravity component on the factors mentioned and to carefully
document the reasons justifying its application in the particular
case. The entire litigation team must. agree to any adjustments to -
the preliminary deterrence amount. Members of the litigation team
are responsible for ensuring their management also agrees with any
adjustnments to the penaity proposed by the litigation team.

a. a Wi : eg

This factor may be used only to raise a penalty. The Clean
Air Act is a strict liability statute for civil actions, so that
willfulness, or lack thereof, is irrelevant to the determination of
legal liability. However, this does not render the violator’s
willfulness or negligence irrelevant in assessing an appropriate
penalty. Knowing or willful violations can give rise to criminal
liability, and the lack of any negligence or willfulness would
indicate that no addition to the penalty based on this factor is
appropriate. Between these two extremes, the willfulness or
negligence of the violator should be reflected in the amount of the
penalty.

In assessing the degree of willfulness or negligence, all of
the following points should be considered: °

. The degree of control the violator had over the events
constituting the violation.

. The foreseeability of the- events constituting the
violation.

. The level of sophistication within the industry in

dealing with compliance issues or the accessibility of
appropriate control technology (if this information is
readily available). This should be balanced against the
technology-forcing nature of the statute, where
applicable.

- The extent to which the viclator in face knew of the
legal reguirement which was violated. '

b. Degree of Cooperation

The degree of cooperation of the violator in remedying the
viclation is an appropriate factor to consider in adjusting <the
penalty. In some cases, this factor may Justify aggravation of the
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gravity component because the source is not making efforts to come
into compliance and is negotiating with the agency in bad faith or
refusing to negotiate. This factor may justify mitigation of the
gravity component in the circumstances specified pelow where the
violator institutes comprehensive corrective action after discovery
of the violation. Prompt correction of vioclations will  be
encouraged if the violator clearly sees that it will be financially
disadvantageous to litigate without remedying noncompliance. EPA
expects all sources in violation to come into compliance
expeditiously and to negotiate in good faith. Therefore,
mitigation based on this factor is limited to no more than 30% of
the gravity component and is allowed only in the following three
situations:

‘ 1. pPrompt reporting of noncompliance

The gravity component may be mitigated when a source promptly
reports its noncompliance to EPA or the state or 1local air
pollution control agency where there is no legal obligation to do

sSO. .
2. mmm_o_f_ﬂmmw

The gravity component may also be mitigated where a source
makes extraordinary efforts to avoid violating an imminent
reguirement or to come into compliance after learning of a
violation. Such efforts may include paying for extra work shifts
or a premium on 2a contract to have control equipment installed
sooner or shutting down the facility until it is operating in
compliance.

3. Cooperation during pre-filing investigation

) Some mitigation may alsc be appropriate in instances where the
defendant is cooperative during EPA’s pre-filing investigation of
+he source’s compliance status or a particular incident.

‘c. Historvy of Noncompliance

This factor may be used only to raise a penalty. Evidence
that a party has violated an environmental regquirement before
clearly indicates that the party was not deterred by a previous
governmental enforcement response. Unless one of the viclations
was caused by factors entirely out of the control of the violator,
the penalty should be increased. The litigation team should check
for and consider prior violations under all environmental statutes
enforced by the Agency in determining the amount of the adjustment
+o be made under this factor.

Tn determining the size of +his adjustment, the litigaticn
team should consider the following points:

. similarity of the violation in gquestion to prior
viclations.
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. Time elapsed since the prior violation.
. The number of prior violations.

. Violator’s response to prior violation(s) with regard to
correcting the previous problem and attempts to avoid
future violations. -

. The extent to which the gravity component has already
‘been increased due to a repeat violation. (For example,
under the Asbestos Demolition and Renovation Penalty
Policy in Appendix III.) "

A violation should generally be considered "similar" if a
previous enforcement response should have alerted the party to a
particular type of compliance problem. Some facts indicating a
"similar violation" are:

. Violation of the same permit.

. Violation of the same emissions standard.

. Violation at the same procéss points of a sourée.

. Violation of the same statutory or fegulatcry provision.
. A similar act or omission.

For purposes of this section, a "prior violation® includes any
act or omission resulting in a State, local, or federal enforcement
response (2.9., notice of viclation, warning letter, administrative
order, field «citation, complaint, consent decree, consent
agreement, or administrative and Jjudicial order) under any
environmental statute enforced by the Agency unless subsequently
dismissed or withdrawn on the grounds +that the party was not
liable. It also includes any act or omission for which the
violator has previously been given written notification, however
informal, that the regulating agency believes a violation exists.
In researching a defendant’s compliance history, the litigation
team should check to see if the defendant has been listed pursuant
to Section 306 of the Act.

In the case of large corporations with many divisions or
wholly-owned subsidiaries, it is sometimes difficult to determine
whether a prior violation by the parent corporation should trigger
the adjustments described in this section. New ownership often
raises similar problems. In making this determination, the
litigation team should ascertain who in the organization exercised
or had authority to exercise control or oversight responsibility
over the violative conduct. Where the parent corporation exercised
or had authority to exercise control over the vioclative conduct,
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the parent corpeoration’s prior violations should be considered part

of the subsidiary or division’s compliance history.

In general, the litigation team should pegin with the
assumption that if thé same corporation was involved, the
adjustment for nistory of nonconpliance should apply. In addition,
+ne team should be wary of 2 party changing operations oI shifting
responsibility for compliance to different groups as a way of
avoiding increased penalties. The Agency may find 2 consistent
pattern of noncompliance by many divisions or subsidiaries of a
corporation even though the facilities are at different geographic
locations. This often reflects, at best, a corporate-wide
indifference to environmental protection. Conseguently, the
adjustment for history of nonconpliance should apply unless the
violator can demonstrate that the other violating corporate
facilities are under totally independent -control.

- 4. Environmental Damage

Although the gravity component already reflects the amount of
environmental damage 2 violation causes, the litigation team may
further increase the gravity component based on severe
environmental damage. As calculated, the gravity compenent takes
into account such factors as the toxicity of the pollutant, the
attainment status of the area of violation, the length of time the
violation continues, and the degree o which the source has
exceeded an emission ijimit. However, there may be cases where the
environmental damage caused by the violation is so severe that the
gravity component alone is not a sufficient deterrent, for example,
a significant release of a toxic air pollutant in a populated area.
In these cases, aggravation of the gravity component may be
warranted.

1II. LITIGATION RISK

The preliminary deterrence amount, both economic benefit and
gravity components, may be mitigated in appropriate circumstances
pased on litigation risk. Several types of litigation risk may be
considered. FoT example, regardless of the type of vioclations a
defendant has committed or a particular defendant’s reprehensible
conduct, EPA can never demand more in civil penalties than the
statutory maximum (twenty-five thousand dollars per day per
violation). 1In calculating the statutory maximum, the litigation
teanm should assume continuous noncompliance from the first date of
provable violation (taking into account the five year statute of
jimitations) to the final date of compliance where appropriate,
fully utilizing the presumption of Section 113(e)(2). When the
penalty policy yields an amount over the statutory maximum, the
litigation team should propose an alternative penalty which must be
concurred on by their respective management just like any other
penalty. '
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Other examples of 1litigation risks would be evidentiary
problems, or an indication from the court, mediator, or
Administrative Law Judge during settlement negotiations that he or
she is prepared to recommend a penalty below the minimum settlement
amount. Mitigation based on these concerns should consider the
specific facts, eguities, evidentiary issues or legal problems
pertaining to a particular case as well as the credibility of
government witnesses. '

Adverse legal precedent which <the defendant argues is
indistinguishable from the current enforcement action is also a
valid litigation risk. Cases raising legal issues of first
impression should be carefully chosen to present the issue fairly
in a factual context the Agency is prepared to litigate.
Consequently in such cases, penalties should generally not be
mitigated due to the risk the court may rule against EPA. If an
issue of first impression is litigated and EPA’s position is upheld
by the court, the mitigation was not justified. If EPA’s position
is not upheld, it is generally better that the issue be decided
than to avoid resolution by accepting a low penalty. Mitigation
based on 1litigation risk should be carefully documented and
‘explained in particular detail. In judicial cases this should be
done in coordination with the Department of Justice.

IV. ABRILITY TO PAY

The Agency will generally not request penalties that are
clearly beyond the means of the violator. Therefore, EPA should
consider the ability to pay a penalty in adjusting the preliminary
deterrence amount, both gravity component and economic benefit
component. At the same time, it is important that the regulated
community not see the violation of environmental requirements as a
way of aiding a financially-troubled business. EPA reserves the
option, in appropriate circumstances, of seeking a penalty that
might contribute to a company going out of business.

For example, it is unlikely that EPA would reduce a penalty
where a facility refuses to correct a seriocus violation. The sanme.
could be said for a violator with a long history of previous
violations. That long history would demonstrate that less severe
measures are ineffective.

The litigation team should assess this factor after
commencement of negotiations only if the source raises it as an
issue and only if the source provides the necessary financial
information to evaluate the source’s claim. The source’s ability
to pay should be determined according to the December 16, 1986

Guidance on Determining a Violator’s Abjlity to Pav a Civil Penalty

(GM-56) along with any other app:opriateimeans.




The burden to demonstrate inability to pay, as with the burden
of demonstrating the presence - of any other mitigating
circumstances, rests on the defendant. If the violator fails to
provide sufficient information, then the litigation teanm should
disregard this factor in adjusting the penalty. The Office of
Enforcement Policy has developed the capability to assist the
Regions in determining a firm’'s ability to pay. This is done
through the computer program, ABEL. 1If ABEL indicates that the
source may have an inability to pay, 2 more detailed financial
analysis verifying the ABEL results - should be done prior to
mitigating the penalty.

Consider delaved pavment schedule with interest: When EPA
determines that a vioclator cannot afford the penalty prescribed by
this policy, the next step is to consider a delayed payment
schedule with interest. Such 2 schedule might even be contingent
upen an increase in sales or some other indicator of improved
pbusiness. EPA’s computer progranm, ABEL, can calculate a delayed
payment amount for up to five years. : '

Consider straight Qgn§lSX_I2QuQZiQDE_AE_A_lAEI_iEQQHIEE3 I£
this approach is necessary, the reasons for the litigation team’s
conclusion as to the size of the necessary reduction should be
carefully documented in the case file.*®

consider joi te vi . ivi rs:
This is appropriate if joinder is legally possible and justified
under the circumstances. Joinder is not legally possible for SIP
cases unless the prereguisite of Section 113 of the Clean Air Act
has been met =-- issuance of an NOV to the person.

Regardless of the Agency’s determination of an appropriate
penalty amount to pursue based on ability to pay considerations,
the violator is always expected to comply with the law.

V. OFFSETTING PENALTIES PAID TO STATE AND LOCAL GOVERNMENTS OR
CITIZEN GROUPS FOR THE SAME VIQOLATIONS

Under Section 113(e)(1l), the court in a civil judicial action
or the Administrator in a civil administrative action must consider
in assessing a penalty wpayment by the violator of penalties
previously assessed for the same violation." While EPA will not
_automatically subtract any penalty amount paid by a source to a

State or local agency in an enforcement action or to a citizen

¢ If a firm fails to pay the agreed to penalty in a final
administrative or judicial order, then the Agency must follow the
procedures outlined in the February 6, 1980 ' i
£ :ng Administrative and Judicial Orders for collecting
the penalty amount. '
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group in a citizen suit for the same violation that is the basis
for EPA’s enforcement action, the litigation team may do so if
Circunstances suggest that it is appropriate. The litigation teanm
should consider primarily.whether the remaining penalty is a
sufficient deterrent. :

VI. PP B 0

The February 12, 1991 |
vironm i i t must be followed when
reducing a penalty for such a project in any Clean Air Act

settlement. .

ViIi. CAL&?ULATING A PENALTY IN CASES WITH MORE THAN ONE TYPE OF
VIOLATION

EPA often takes an enforcement action against a stationary
source for more than one type of violation of the Clean Air Act.
The economic benefit of noncompliance with all requirements
violated should be calculated. Next, the gravity component factors
under actual or possible harm and importance to the regulatory
scheme which are applicable should be calculated separately for
each violation. The size of the vioclator factor should be figured
only once for all vioclations. .

For example, consider the case of a plant which makes
laminated particle board. The particle board plant is found to
emit particulates in violation of the SIP particulate emission
limit and the laminating line which laminates the particle board
with a vinyl covering is found to emit volatile organic compounds
in vioclation of the SIP VOC emission limit. The penalty for the
particulate violation should be calculated figuring the economic
benefit of not complying with that 1limit (capital cost of
particulate control, -etc., determined by running the BEN computer
model), and then the gravity component for this violation should be
calculated using all the factors in the penalty policy. After the
particulate violation penalty is determined, the VOC vioclation
should be calculated as follows: the economic benefit should be
calculated if additional measures need to be taken to comply with
the VoC 1limit. In addition, a gravity component should be
calculated for the VOC violation using all the applicable factors
under actual or possible harm and importance to the regulatory
scheme. The size of the violator factor should be figured only
once for both violations.



- 23 -

Another example would be a case where, pursuant to Section
114, EPA issues a reguest for information to a source which emits
SO,, such as 2 coal-burning boiler. The source does not respond.
Two months later, EPA issues an order under Section 113(a)
requiring the source to comply with the Section 114 letter. The
source does not respond. Three months later, EPA inspects. the
source and determines that the source is viclating the SIP SO,
emission limit.

In this case, separate economic benefits should be calculated,
if applicable. Thus, if the source obtained any economic benefit
from not responding to the Section 114 letter or obeying the
Section 113(a) order, that should be calculated. If not, only the
economic benefit from the SO, enission violation should be
calculated using the BEN computer model. In determining the
gravity component, the penalty should be calculated as follows:.

1. Actual or possible harm

a. level of violation - calculate for the emission
violation only -

b. toxicity of pollutant - applicable to the emission
viclation only

2. sensitivity of environment - applicable to the
emission violation only .
d. 1length cf time of violation - separately calculate -
the time for all three violations. Note the Section 114
violation continues to run even after the Section 113(2)

order is issued until the Section 114 requirements are
satisfied. '

2. Importance to regulatory scheme
Section 114 request for information violation -
$15,000 .
Section 113 administrative order vioclation - $15,000
3. Size of violator

a. One figure based on the source’s assets.

VIII. APPORTIONMENT OF THE PENALTY AMONG MULTIPLE DEFENDANTS

This policy is intended to yield a minimum settlement penalty
figure for the case as 2 whole. In many cases, there may be more
than one defendant. In such instances, the Government chould
generally take the position of seeking a sum for the case as 2
whole, which the defendants allocate among themselves. civil
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violations of the Clean Air Act are strict liability violations and
it is generally not in the government’s interest to get into

‘discussions of the relative fault of the individual defendants.

The government should therefore adopt a single settlement figure
for the case and should not reject a settlement consisternt with the
bottom line settlement figure because of the way the penalty is
allocated.

Apportionment of the penalty in a multi-defendant case may be
required if one party is willing to settle and others are not. 1In
such circumstances, the government should take the position that if
certain portions of the penalty are attributable to such party
(such as economic benefit or aggravation due to prior viclations),
that party should pay those amounts and a Teasonable portion of the
amounts not directly assigned to any single party. If the case is
settled as to one defendant, a Penalty not less than the balance of
the settlement figure for the case as a whole must be obtained from
the remaining defendants. ‘

There are limited circumstances where the Government may try
to influence apportionment of the penalty. For example, if one
party has a history of prior violations, the Government may try to
assure that party pays the amount the gravity component has been
aggravatad due to the prior violations. Also, if one party is
known to have realized all or most of the economic benefit, that
party may be asked to pay that amount.

IX. rzavbfri
Example 1
X Facts:

Company A runs its ‘manufacturing operations with power
produced by its own coal-fired boilers”. The boilers are major
sources of sulfur dioxide. The State Implementation Plan has a
sulfur dioxide emission limitation for each boiler of .68 1bs. per
millien B.T.U. The boilers were inspected by EPA on March 19,
1589, and the S0, emission rate was 3.15 1bs. per million B.T.U for
each boiler. A NOV was issued for the SO, viclations on April 10,
15989. EPA again inspected Company A on June 2, 1989 and found the

7 Note that a penalty is assessed for the entire facility and
not for each emission unit. In this example, the source has
several boilers. However, the penalty figures are not nmultiplied
by the number of boilers. The penalty is based on the violations
at the facility as a whole, specifically the amount of pollutant
factor and length of violation factor are assessed once based on
the amount of excess emissions at the facility from all <+he
boilers.
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S0, emission rate to be unchanged. Company A had never installed
any pollution control egquipment on its boilers, even though
personnel from the state pollution control agency had contacted
Company A and informed it that the company was subject to state air
pollution regulations. The state had issued an administrative
order on September 1, 1988 for S0, emission violations at the same

beoilers. The order reguired compliance with applicable
regulations, but Company A had never complied with the state order.
Company A is located in a nonattainment area for sulfur oxides.
Company A has net current assets of $760,000. Company A’s response
+o an EPA Section 114 request for information documented the first

provable day of violation of the emission standard as July 1, 1988.
II. computation of penalty
A. Economic benefit component

EPA used the BEN computer model in the standard mode to
calculate the economic benefit component. The economic benefit
component,calculated by the computer model was $243,500.

B. Gravity component "
1. Actual or possible harm

a. Amount of pollutant: between 360-2390%
above standard - $65,000

B. Toxicity of pellutant: not applicable.

s Sensitivity of the environment:
nonattainment - $10,000

d. Length of time of violation: Measured
from the date of first provable
violation, July 1, 1988 to the date of
final compliance under a consent decree,
hypothetically December 1, 19%1. - (If
‘consent decree or judgment order is filed
at a later date, this element, as well 2s
elements in the economic Dbenefit
component must be recalculated.) 41 mos.
- $40,000

2. Importance'to requlatory schene.

No applicable viclaticns.
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3. Size of violator: net assets of $760,000 -
$51000~ :

$243,500 economic benefit component
+120.000 gravity component
$363,500 preliminary deterrence amount

C. Adjustment Factors
; Degree of.willfulness/negligence

Because Company A was on. notice of its .
violations and, wmoreover, disregarded <the
state administrative order to comply with
applicable regulations, the gravity component
in this example should be aggravated by some
percentage based on this factor.

2. Degree of Cooperation

No adjustments were made in the category
because Company A did not meet the criteria.

3. History of noncompliance

The gravity component should be aggravated by
Some percentage for this factor because
Company A violated the state order issued for
the same violation. '

Initial penalty figure: $353,500 preliminary deterrence
amount plus adjustments for history of noncompliance and degree of
willfulness or negligence.

Example 2:
Ls Facts:

Company C, 1located in a serious nonattainment area for
particulate matter, commenced construction in January 1988. It
began its operations in April 1989. It runs a hot mix asphalt
plant subject to the NSPS regulations at 40 C.F.R. Part 60, Subpart
I. Subpart I requires that emissiocns of particulates not exceed 30
mg/dscm (.04 gr/dscf) nor exhibit 20% opacity or greater. General
NSPS regulations require that a source owner or Cperator subject to
& NSPS fulfill certain notification and recordkeeping functions (40
C.F.R. § 60.7), and conduct performance tests and submit a report
of the test results (40 C.F.R. § 60.8).

Company C failed to notify EPA of: +the date it commenced
construction within 30 days after such date (February 1988) (40
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C.F.R. § 60.7(a)(1)); the date of anticipated start-up between 30-
60 days prior to such date (March, 1989)(40 C.F.R." § 60.7(a)(2)):
or the date of actual start-up within 15 days after such date
(April, 1989) (40 c.F.R. § 60.7(a)(3). Company C was required
under 40 C.F.R. § 60.8(a) to test within 180 days of start-up, or
by October 1989. The company finally conducted the reguired
. performance test in September 1990. The test showed the plant to
be emitting 120 mg/dscm of particulates and to exhibit 30% opacity.

Company C did submit the required notices in November 1989 in
response to a letter from EPA informing it that it was subject to
NSPS requirements. It did negotiate with EPA after the complaint
was filed in September 1991, and agreed to a consent decree
requiring compliance by December 1, 1991. Company C has assets of
$7,000,000."

1I. Computation of penalty
A. Benefit component
The Region determined after calculation that the economnic
benefit component was $90,000 for violation of the emissions
standard according to the BEN computer calculation. The litigation
tsam determined that the economic benefit from the notice and
testing regquirement was less than §$5,000. Therefore, the
litigation team has discretion not to include this amount in the
penalty consistent with the discussion at II.A.3.2.
B. Gravity component.
1. Actual or possible harm
a. Amount of polluﬁant:
i. mass emission standard:
33% above standard - $10,000
ii. opacity standard: '
50% over standard - $10,000
b. Toxicity of pollutant: not applicable

e Sensitivity of the environment:
serious nonattainment - $14,000

4. Length of time of violation

1) Performance testing: October, 1989 -
September 1990: 12 months = $15,000
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2) Failure to Teport commencement of
construction: February 1388 -
November 1989: 21 months (date of
EPA's first letter to Company) -
$25,000 .

3) Failure to report actual start-up:
April, 1989 - November 1989: =7
months - $15,000

4) Failure to report date of
anticipated startup between 30-60
days prior to such date: March, 1989
= November 1989: 8 months - $15,000

5) Mass Emission Standard Violation:
September 1990 - December 1991: 15
months - $20,000

6) Opacity Violation: September 1990 -
December 1991: 15 months - $20,000

2 Importance to regulatory scheme:

Failure to notify 40 C.F.R. § 60.7(a)(1) -

$15,000

Failure to notify 40 C.F.R. § 60.7(a)(2) -

S15,000

Failure.to-notify 40 C.F.R. § 60.7(a)(3) =

$15,000 :

Failure to conduct required performance test 40
: C.F.R. § 60.8(a) - $15,000 '

iz 9 Size of violator: Net current Assets =
57,000,000 - $20,000

§ 90,000 economic benefit component
gravity component
$314,000 pPreliminary deterrence amount
c. Adjustment factors

1. Degree of willfulness/negligence

7 No adjustments were— ‘made 'ba‘sed"-‘b‘ﬁ_ willfulness im -

this category because there was neo evidence that
Company C knew of the requirements prior to
receiving the letter from EpPa. Specific evidence
may suggest that the company’s violations were due
to negligence justifying an aggravation of the
penalty on that basis. '
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2. Degree of Cooperation

No adjustments were made in this category because
Company C did not meet the criteria. o

3. History of noncompliance

The gravity component should be aggravated by an

amount agreed to by the litigation team for this

factor because the source ignored two letters from
. EPA informing them of the regquirements.

Examplé 21
I. Facts

Chemical Inc. operates a mercury cell chlor-alkali plant which
produces chlorine gas. The plant is subject to reqgulations under
+ne National Emissions standard for Hazardous Air Pollutants
(NESHAP) for mercury, 40 C.F.R. Part 61, Subpart E. On September
9, 1990, EPA inspectors conducted an inspection of the facility,
and EPA required the source to conduct a stack test pursuant to
Section 114. The stack test showed emissions at a rate of 3000
grams of mercury per 24-hour period. The mercury NESHAP states
that emissions from mercury cell chlor-alkali plants shall not
exceed 2300 grams per 24-hour periocd. The facility has been in
operation since June 1989. '

In addition under 40 C.F.R. § 61.53, Chemical Inc. either had
£ test emissions from the cell room ventilation system within 90
days of the effective date of the NESHAP or follow specified
approved design, maintenance and housekeeping practices. Chenical
Inc. has never tested enissions. Therefore, it has committed
jeself to following the housekeeping reguirements. At the
inspection, EPA personnel noted the floors of the facility were
padly cracked and mercury droplets were . found in several of the
cracks. The inspectors noted that the mercury in the floor cracks
was caused by leaks from the hydrogen seal pots and compressor
seals which housekeeping practices require, be collected and
confined for further processing to collect mercury. Chemical Inc.
will have to install contzrol equipment to come into compliance. A
complaint was filed in June 1991. The equipment was installed and
operational by June 1992. A consent decree was entered and penalty
paid in February 19%2. Chemical Inc. has a net corporate worth of
$2,000,000.
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II. Calculation of Penalty
A. Economic Benefit Component
The delay in installing necessary control equipment from June
1989 to June 1992 as calculated using the BEN computer model
resulted in an economic benefit to Chemical Inc. of $35,000.
B. Gravity Component

1. Actual or possible harm

a. Amount of pollutant: 30 % above the
standard - $5,000 . .

b. Toxicity of pollutant : $15,000 for
violations involving a NESHAP

C. Sensitivity of the environment: not -
- : applicable

d. Length of time of violation: Measured
from first provable date of violatioen in
September 1990 until June 1992 when the
source will be in compliance. 22 mos. -
$25,000

2. Importance to regulatory scheme.

Failure to perform work practice requirements -
$15,000

3. Size of Violator: net worth of $2,000,000 =~
$10,000

$35,000 economic benefit component

+70.000 gravity component
$105,000 preliminary deterrence amount

C. Adjustment Factors

1. Dégree of willfulness/negligence

It is unlikely Chemical Inc. would not be aware of
the NESHAP requirements. Therefore, an adjustment
should probably be made for this factor,

2. Degree of Cooperation

No adjustments made because Chemical Inc. did not
meet the criteria.
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3. History of cCompliance

No adjustments were made because Chemical Inc. had
no prior violations.

X. CONCLUSION

Treating similar situations in a similar fashion is central to
the credibility of EPA’s enforcement effort and to the success of
achieving the goal of equitable treatment. This document has
established several mechanisms to promote such consistency. Yet it
still leaves enough flexibility for tailoring the penalty to
particular circumstances. Perhaps the most important mechanismns
for achieving consistency are the systematic " methods for
calculating the benefit component and gravity component of the
penalty. Together, they add up to the preliminary deterrence
amount. The document also sets out guidance on uniform approaches
for applying adjustment factors o arrive at an initial amount
prior to beginning settlement negotiations or an adjusted amount
after negotiations have begun.

Nevertheless, if the Agency is to promote consistency, it is
essential that each case file contain a complete description of how
each penalty was developed as required by the August 9.. 1990
Guidance on Wwwm Justifications in
rpA Epnforcement Actions. This description should cover how the
preliminary detarrence amount was calculated and any adjustments
made to the preliminary deterrence amount. It should also describe
+ne facts and reasons which support such adjustments. only through
such complete documentation can enforcement attorneys, program
staff and their managers jearn from each other’s experience and
promote the fairness required by the i civi i
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APPENDIX IIX

.
s

ASBESTOS DEMOLITION AND RENOVATION CIVIL PENALTY POLICY
Revised: May 5, 1992

The Clean Air Act Stationary source Civil Penalty Policy
("General Penalty Policy") provides guidance for determining the
amount of civil penalties EPA will seek in Pre-trial settlement
of civil judicial actions under Section 113 (b) of the Clean Air
Act ("the Act"). 1In addition, the General Penalty Policy is used
by the Agency in determining an appropriate pPenalty in
administrative Penalty actions brought under Section 113 (d) (1)
of the Act. Due to certain unique aspects of asbestos demolition
and renovation cases, this Appendix pProvides separate guidance
for determining the gravity and economic benefit components of

the penalty, Adjustment factors should be treated in accordance
with the General Penalty Policy.

This Appendix is to be used for settlement burposes in civil
judicial cases involving asbestos NESHAP demolition and
renovation violations, but the Agency retains the discretion to
seek the full statutory maximum penalty in all civil Judicial
cases which do not settle,. In addition, for administrative
. peénalty cases, the Appendix is to be used in conjunction with the
General Penalty Policy to determine an appropriate bPenalty to be
Pled in the administrative complaint, as well asg serving as
guidance for settlement amounts in such cases. 1f the Region
is referring a civil action under Section 113(b) against a

instances,'consistent with the General Penalty Policy, the Region
should determine a "preliminary deterrence amount" by assessing
an economic benefit component and a gravity component. This
amount may then be adjusted upward or downward by consideration
of other factors, such as degree of willfulness and/or

negligence, history or noncompliance,! ability to pay, and
litigation risk.

The "gravityw component should account for statuto
criteria such as the environmental harm resulting from the
violation, the importance of the requirement to the regulatory

' As discussed in the General Penalty Policy, history of
noncompliance takes into account prior violations of all o
environmental statutes. In addition, the litigation team should
consider the extent to which the gravity component has already
been increased for Prior violations by application of this -
Appendix.
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scheme, the duration of the violation, and the size of the
violator. Since asbestos is a hazardous air pollutant, the
penalty policy generates an appropriately high gravity factor
associated with substantive violations (i.e., failure to adhere
to work practices or to prevent visible emissions from waste
disposal). Also, since notification is essential to Agency
enforcement, a notification violation may also warrant a high
gravity component, except. for minor violations as set forth in
the chart for notification violations on page 15.

I. GRAVITY COMPONENT

The chart on pages 15-16 sets forth penalty amounts to be -
assessed for notification and waste shipment violations as part
of the gravity component of the penalty settlement figure. The
chart on page 17 sets forth a matrix for calculating penalties
for work-practice, emission and other violations of the asbestos
NESHAP. o

A. MLQ&M.L@Q@;
1. No Notice

The figures in the first line of the Notification and Waste
Shipment Violations chart (PP. 15-16) apply as a general rule to
failure to.notify, including those situations in which
substantive violations occurred and .those instances in which EpPA
has been unable to determine if substantive violations occurred.

If EPA does not know whether substantive violations
occurred, additional information, such as confirmation of the
amount of asbestos in the facility obtained from owners,
operators, or unsuccessful bidders, may be obtained by using
section 114 requests for information or administrative subpoenas.
If there has been a recent purchase of the facility, there may
have been a pre-sale audit of environmental liabilities that
might prove useful. Failure to respond to such a request should
be assessed an additional penalty in accordance with the General
Penalty Policy. The reduced amounts in the second line of the
chart apply only if the Agency .can conclude, from its own .
inspection, a state inspection, or other reliable information,
‘that the source probably achieved compliance with all substantive
requirements.

.2 lL‘ g‘;’g, IDE. Qmp.m],g;g or Ii nlggglzggg Notice

Where notification is late, incomplete or inaccurate, the
Region should use the figures in the chart, but has Aiscretion to
insert appropriate.fiqures in circumstances not addressed in the
matrix. The important factor is the impact the company's action
has on the Agency's ability to monitor substantive compliance.

Ye



Penalties for work-practice, emissions and other violations
are based on the particular regulatory requirements violated.
The figures on the chart (page 17) are for each day of documented
violations, and each additional day of violation in the case of
continuing violations. The total figure is the sum of the
Penalty assigned to a violation of each requirement. Apply the
matrix for each distinct violation of sub-paragraphs of the
regulation that would constitute a separate claim for relief if

applicable (e.q.,§ 61.145(c)(6)(i), (ii{, and (iii)).

SXpressed in "units," a unit being the threshold for
applicability of the substantive requirements.? If a job
involves friable asbestos on pipes and other facility components,
the amounts of linear feet and Square feet should each be
Separately converted to'units, and the numbers of units should be
added together to arrive at a total. Wwhere the only information
on the amount of asbestos involved in a particular demolition or
renovation is in cubic dimensions (volume), 35 cubic feet is the
applicability limit which is specified in § 61.145(a) (1) (i1).

Where'fha facility has been raduced to rubble prior to the
inspection, information on the amount of asbestos can be sought
from the notice, the contract for removal or demolition,

Where there is evidence indicating that only part of a
demolition or renovation project involved 1mproper-strippinq,
removal, disposal or handling, the Region may Calculate the
number of units baseg upon the amount of asbestos reasonably
related to such improper practice. For example, ir improper

2 This applicability threshold is Prescribed in
61.145(a) (1) as the combined amount of regulated-asbestos
containing material (RACM) on at least 80 linear meters (260
linear feet) of pipes, or at least 15 square meters (160 square
feet) on other facility components, or at least 1 cubic meter (35
cubic feet) ofr facility components. '



removal is observed in one room of a facility, but it is apparent
that the removal activities in the remainder of the facility are
done in full compliance with the NESHAP, the Region may calculate
the number of units for the room, rather than the entire
facility. :

c.m!iu_ms.ns_mnﬂm,
1. BSecond and Subsequent Violations

Gravity components are adjusted based on whether the
violation is a first, second, or .subsequent (i.e., third, fourth,
fifth, etc.) offense.3 2 "second" or "subsequent” violation
should be determined to have occurred if, after being notified of
a violation by the local agency, State or EPA at a prior . :
demolition or renovation project, the owner or operator violates
the Asbestos NESHAP regulations during another project, even if
different provisions of the NESHAP are violated. This prior
notification could range from simply an oral or written warning
to the filing of a judicial enforcement action. Such prior
notification of a violation is sufficient to trigger treatment of
any future violations as second or subsequent violations; there
is no need to have an admission or judicial determination of
liability. A '

Vioclations should be treated as second or subsequent
offenses only if the new violations occur at a different time
and/or a different jobsite. Escalation of the penalty to the
second or subsequent category should not occur within the context
of a single demolition or renovation project unless the project
is accomplished in distinct Phases or is unusually long in
duration. Escalation of the violation to the second or '
subsequent category is required, even if the first violation is
deemed to be "minor". '

A violation of a § 113(a) administrative order (AO) will
generally be considered a "second violation" given the length of
time usually taken before issuing an A0 and should be assessed a

separate penalty in accordance with the General Penalty Policy.

. If the case involves multiple potential defendants and any
one of them is involved in a second or subsequent offense, the.
penalty should be derived based on the second or subsequent
offense. - In such instance, the Government should try to get the--
prior-offending party to pay the extra penalties attributable to
this factor. (See discussion below on apportionment of the
penalty). - :

5 Continuing violations are treated differently than second
or subsequent violations. See, Duration of Violation, below.

10
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2. Duration of the Violatjon
The. Region should enhance the gravity component of the

Penalty according to the chart (P. 17) to reflect the duration orf
the violation. Where the Region has evidence of the duration of

corresponding number on the chart.

In order for the presumption of continuing noricompliance to
apply, the Act requires that the owner or operator has been
notified of the violation by EPA or a state pollution controil
agency and that a prima facie showing can be made that the
conduct or events giving rise to the viclation are likely to have
continued or recurred bpast the date of notice. When these

requirements have been met, the -length of violation should

violations. However, if the violations are based upon the
statutory Presumption of continuing violation, only those dates

renovation should be used as the date or compliance. (U.S, v.

b ew -+ 696 F. Supp. 1013 (D.N.J. 1988))*
Where there has been no compliance and the demolition or
renovation activities are ongoing, the Penalty should be
calculated as of the date of the referral and revised upon a
. completion date or the date upon which correction of the

Successive violations exist at the same facility when there
is evidence or violations on Separate days, but no evidence (or
Presumption) that the violations were continuing during the

The court in Izavah held that for Purposes of asbestos
NESHAP requirements, .a demolition or renovation project has not
been completed until the NESHAP has been complied with and all
asbestos waste has been Properly disposed. 696 F. Supp. at 101s.



intervening days. For example, where there has been more than
one inspection and no evidence of a continuing violation,
violations uncovered at each inspection should be calculated as .
separate successive violations. As discussed in Section C (1)
above, successive violations occurring at a single demolition or
renovation project will each be treated as first violations,
unless they are initially treated as second or subsequent
violations based upon a finding of prior violations at a :
‘different jobsite or because they warrant escalation based upon -
the fact that the current job is done in distinct phases or is
unusually long in duration. ' The chart on page 16 reflects that
additional days of violation for which there is inspection
evidence are assessed the full substantive penalty amount while
additional days based upon the presumption of continuing
violation are assessed only ten percent of the substantive
penalty per day. A

Since asbestos projects are usually short-lived, any
- correction of substantive violations must be prompt to be
effective. Therefore, EPA expects that work practice violations
brought to the attention of an owner or operator will be
corrected promptly, thus ending the presumption of continuing
violation. This correction should not be a mitigating factor,
rather this policy recognizes that the failure to promptly
correct the environmental harm and the attendant human health
risk implicitly increases the gravity of the violation. In
particularly egregious cases the Region should consider enhancing
the penalty based on the factors set forth in the General Penalty
Policy.

3. size of the Violator

An increase in the gravity component based upon the size of
the vioclator's business should be calculated in accordance with
the General Penalty Policy. Where there are multiple defendants,
the Region has discretion to base the size of the violator
calculation on any one or all of the defendants' assets. The
Region may choose to use the size of the more culpable defendant
if such determination is warranted by the facts of the case or it
may choose to calculate each defendant's size separately ana
apportion this part of the penalty (see discussion of .
apportionment below). ' .

II. ECONOMIC BENEFIT COMPONENT

This component is a measure of the economic benefit accruing
to the operator (usually a contractor), the facility owner, or
both, as a result of noncompliance with the asbestos regulations.
Information on actual economic benefit should be used if
available. It is difficult to determine actual economic benefit,
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but a comparison of unsuccessful bids with the Successful bid may
provide an initial point of departure. A comparison of the
operator's actual expenses with the contract price is another
indicator. In the absence of reliable information regarding a
defendant's actual éxpenses, the attached chart provides figures
wvhich may be used as a "rule of thumb" to determine the costs of
stripping, removing, disposing of and handling asbestos in
complianca with § 61.145(c) and §61.150. The figures are based
on rough cost estimates of asbestos removal nationwide. 1z1f any
portion of the job is done in compliance, the economic benerit
should be based only on the asbestos improperly handled. 1t
should be assumed, unless there is convincing evidence to the
contrary, that all stripping, removal, ‘disposal and handling was
done improperly if such improper practices are observed by the
inspector. , ‘ ’

Penalty figure for the.case as a whole. 1In many cases, more than
one contractor and/or the facility owner will be named as '
defendants. In such instances, the Government should generally
take the position of seeking 'a sum for the case as a whole, which
the multiple defendants can allocate among themselves ag they
wish. on the other hand, if one party is particularly deserving
of punishment so as to deter future violations, separate
settlements may ensure that the offending party pays the
appropriate Penalty. ) ‘

It is not necessary in applying this penalty policy to .
allocate the economic benefit to each of the parties Precisely.
The total benefit accruing to the parties should be uged for this
component. Depending on the circumstances, the economic benefit
may actually be split among the parties in any combination. For

owner has not. If the contractor underbids because it does not
factor in compliance with asbestos requirements, the facility
owner has realized the full amount of the financial savings. (In
such an instance, the contractor may have also received a benefit
which is harder to quantiry - obtaining the contract by virtue of
the low bid.) . £ . . en .. 8 emw ¥ & ‘.- e L e ¢ e

S e e, .-

There are circumstances in which the Government may try to
influence apportionment of the pPenalty. For example, if one
barty is a second offender, the Government may try to assure that
such party Pays the portion or the Penalty attributable to the
Ssecond offense. If one party is known to have realized all or
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that amount. Other circumstances may arise in which one party
appears more culpable than others. We realize, however, that it
may be impractical to dictate allocation of the penalties in
negotiating a settlement with multiple defendants. The:
Government should therefore adopt a single "bottom line" sum for
the case and should not reject a settlement which meets the
bottom line because of the way the amount is apportioned.

Apportionment of the penalty in a multi-defendant case may
be required if one party is willing to settle and others are not.
" In such circumstances, the Government should take the position
that if certain portions of the Penalty ‘are attributable to such
party (such as economic benefit or second offense), that party
should pay those amounts and a reasonable portion of the amounts
not directly assigned to any single party. However, the
Government should also be flexible enough to mitigate the penalty
for cooperativeness in accordance with the General Penalty
Policy. If a case is settled as to one defendant, a penalty not
less than the balance of the settlement figure for the case as a
whole should be sought from the remaining defendants. This
remainder can be adjusted upward, in accordance with the general
Civil Penalty Policy, if the circumstances warrant it. of '
course, the case can also be litigated against the remaining
defendants for the maximum attainable penalty. In order to
assure that the full penalty amount can be collected from
separate settlements, it is recommended that the litigation team
use ABEL calculations, tax returns, audited financial statements
and other reliable financial documents for all defendants prior
to making settlement offers.

1v. WQ&E

The policy seeks substantial penalties for substantive
violations and repeat violations. Penalties should generally be
sought for all violations which fit these categories. If a
company knowingly violates the regulations, particularly if the
violations are severe or the company has a prior history of
vioclations, the Region should consider initiating a criminal
enforcement action. ‘ o '

The best way to prevent future viclations of notice and work
practice requirements is to ensure that management procedures and
training programs are in place to maintain compliance. - Such
injunctive relief, in the nature of environmental auditing and
compliance certification or internal asbestos control prograns,
are desirable provisions to include in consent decrees settling
asbestos vioclations.

&7



V. EXAMPLER

Following are two examples of'application of this policy®.

Example 1 (This exaﬁple illustrates célculations involving
Proof of continuing violations based on the
"inferences drawn from the evidence)

: XYZ Associates hires Americar'g Best Demolition Contractors
to demolish a dilapidated abandoned building containing 1100
linear feet of Pipe covereqd with friable asbestos, and 1600
Square feet of siding and rooring sprayed with asbestos. Neither

that the contractor has not been wetting the Suspected asbestos
removed from the building, in violation of 40 C.P.R. §
61.145(c)(3). In addition, the contractor has piled dry asbestos
waste material on a plastic sheet in the work area pPending its
disposal, in violation of 40 C.F.R § 61.145(c)(6)(i). There ig
no evidence of any visible'emissions from this pile. During the
inspecticn, the site Supervisor professes complete ignorance of
asbestos NESHAP requirementst An employee tells the inspector
that workers were never told the material on-sita contained
asbestos and statesg "since thisg job began wa've Just been
scraping the pPipe coverings off with our hammers." oThe inspector
observes there is no water at the gitae. The inspector takes
samples and sends them to an gpa approved lab which later . T
confirms that the material is asbestos. Work is stopped until
the next day when 2 water tank truck is brought to the facility

- for use in wetting during removal and storage. “w o

On November 12 the inspector returns to the site only to
find that the workers are dry stripping the siding and roofing
because the wvater Supply had been exhausted and the tank truck
removed. A worker reports that the water supply hagq lasted four
days before it ran out at the Cclose of the November 9 work day.
The inspector observes a new pile of dry asbestos containin
debris in tall grass at the back of the Property. Unlike the
Plle observeq inside the facility during the first inspection, :
this pile is Presumed to have produced visible .emissions. At the

ignored. orf course, in appropriate cases, prosecution for
criminal violations should be pursued through appropriate
channels.
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improperly removeds. After discussion with EPA officials, work
is halted at the site and XYZ Associates hires another contractor
to properly dispose of the asbestos wastes and to remove the
remaining 25% of the asbestos in compliance with the asbestos
NESHAP. The new contractor completes disposal of the illegal
waste pile on November 18. S ‘

Neither XYZ Associatas nor America's Best Demolition
Contractors has ever been cited for asbestos violations by EPA or
‘the state. Both companies have assets of approximately ;
$5,000,000.00 and have sufficient Tesources to pay a substantial
Penalty. . : _

to keep wet untiil disposal (s 61.145(c) (6) (1)), each detected at
the first inspection and lasting a duration of five days (Nov. 1-
5); a second separate dry stripping violation (§ 61.145(c) (3)),.
observed at the second inspection and lasting for three days
(Nov. 10-12); an improper disposal violation (§ 61.150(b)),
discovered during the second inspection, lasting a duration of
nine days (the violation began on November 10 and continued to
November 18 per Izavah) and a visible emissions violation
(§61.150(a)) discovered during the second inspection, lasting a
duration of. seven days (Nov. 12-18). Thus, the defendants are
liable for a statutory maximum of $750,000 (29 days of work
practice violations x $25,000 (statutory maximum ?enalty per day
of each separatae substantive violation) + $25,000" for the
notice violation = $750,000).

The benalty is computed as follows:

Gravity component

Notice violation, § 61.145(b)
(first time) ' $15,000

) . © America's Best completed 75% of the wWOrk over a 12 day
period. For 4 of the 12 days (Nov.6-9) there is evidence that
water was used and asbestos Properly handled. Assume that equal
amounts of asbestos were removed each aday. Thus, 50% of the - --
asbestos was properly removed (25% by America‘'s Best, 25% by the
new contractor. .

v Arguably, for purposes of calculating the statutory
maximum, the notice violation can be construed to have lasted at
least until the EPA has actual notice of the demolition (or
renovation, as the case may be).
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=~ Eirst Inspection Violations
Violation of § 61.145(c)(3)

(10. + 5 = 15 ynits ‘ :
of asbestos) (1 x $10,000) ' $10,000

Additional days of violation
($1,000 x 4 days of :
violations) : $ 4,000

Vioclation of § 61.145(c)(6)(i) .
(1 x $10,000) , $10,000
Additional days of violation

($1,000 x 4 days of

violations) $ 4,000

=~ Second Inspection Violatjons

New violation or § 61.145(c) (3)
(1 x $10,000) ' $10,000

Additional days of violation
($1,000 x 2 days of
violations) $ 2,000

Violation of §61.150(a) ' $10, 000
(1 x $10,000)

‘Additional days of violation
($1,000 x 6 days of violations) $ 6,000

Violation of.§ 61.150(b)
(1 x $10,000) ‘ $10,000

Additionail days of violation
($1,000 % 8 days of
violations)
$10%,000

== Eize of Violator : $20,000 .
(size of both defendants
combined)
- ; Total Gravity*Component I TR $129,000 -

Esgngmig_zgngiiz_sgmnéngnn _ .
. $20/sg. foot x 1600 sgq. feet + $32,000
+

$20/1linear foot x 1300 linear feet
$58,000
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$58,000 x 50% (% of asbestos
improperly handled) )

Preliminary Deterrence Amount

Adjustment factors - No adjustment
for prompt correction of environ-
mental problem because that is what
the defendant is supposed to do.

Minimum penalty settlement amount

NOTE: If the statutory maximum had been smalle
sum, then the minimum penalty would have to be
accordingly. Also, for the dry stripping viola
additional days were added for the pericd betwe

$ 29,000

ﬁl:ﬁ;&QQA

r than this
adjusted
tions, no
en the two

inspections because there was no evidence that the dry

stripping had continued in ‘the interim period.

Example 2 (This example illustrates calculation
proof of continuing violations based

statutory inference drawn from the no
vioclation)

’
»

Consol’idated Conglomerates, Inc. hires Bert and
Trucking Company to demolish a building which contai
linear feet of friable asbestos on pipes. Neither o)
notice to EPA or to the state prior to commencement
demolition. An EPA inspector acting on a tip, visit
April 1, the first day of the building demolition.

- inspection he observes workers removing pipe coverin
Further inquiry reveals there is no water available
also finds a large uncontained pile of what appears
asbestos-containing waste material at the bottom of
behind the building. He takes samples and issues an

s involving
on the
tice of

Ernie's

ns 1,000
arty gives
of

s the site on
During the

gs dry.

on site. He
to be dry

an embankment
oral notice

of vioclation citing to 40 C.F.R. §§ 61.145(c) (3) (dry removal),

61.145(c) (6) (i) (failure to keep wet until disposal)

» and

€1.150(a) (visible emissions)2?, and gives the job supervisor a
copy of the asbestos NESHAP. Test results confirm the samples

contain a substantial percentage of asbestos.

" On April 12, the inspector receives ihrormation'trom'a‘““

® Regardless of whether the inspector observes
asbestos during a site inspection, where there is ci
evidence (such as uncontained, dry asbestos piles ou

emissions orf
rcumstantial
tside), that

supports a conclusion that visible emissions were present, the

Region has discretion to include this violation.
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réliable source that the pile of dry asbesto
Properly disposed of and there is still no

access to

facility. This information supports a new violation

§61.150(b) (improper disposal). The inspector rev

violation of 561.145(c)(6)(i), 11l days of visib
viclation of §61.150(a) and 11 days of im
violation of § 61.150(b)) times $25,000 per day
the notice violation®, or a statutory maximum o

over $100 million and annual sales in exc
Bert and Ernie's Trucking is a limited pa

tow trucks and have less
business each Year. This contract was for §$50
Ernie's was once Previously cited by the State

brothers who own

The pena1t§ is computed as follows:

Gravity component

No notice (2na vioclation)

Violation of §61.145(c) (3)
(approx. 3.85 units)
. (second violation)

Additional days ofr vioclation
(per Presumption) (16 x $1,500)

Violation of §61.145(c)(6)(i)
(second violation) -

Additional days of violation
"(per Presumption) (21 x $1,500)

Viclation or §61.150(a)

* see footnote 3.-

2022807883 ;819/°%
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s:debris has not been
water at the
of

document

¢+ Plus $25,000 for

rtnership of two

£ $1,550,000.

$25,000 worth of

20,000

15,000

$ 24,000
$ 15,000

31,500

15,000
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(second violation)

Additional days of violation
(per presumption) (10 x $1,500) . $ 15,000

Violation of §61.150(b)
(second violation) . $ 15,000
ional days of violation |

'resumption) (10 x $1,500) $ 15,000

_ £180,500
Siza of 7iolator . $ 2,000
(ba=a 3Jert and Ernie's size only)
-otal Sravity Component £182,500
$20/l1linear foot x:1,000 linear feet $ 20,000

Preliminary Deterrence Amount $202,500
Adjustment factors - 10% increase for
willfulness _ _ $ 18,250

: : ’ ; : $220,750

NOTE: Since this example assumes there was a proper factual
basis for invoking the statutory presumption of continuing
noncompliance, the duration of the §61.150(a) visible emissions
and § 61.150(b) disposal violation runs to April 21 and the §
61.145(c) (3) dry removal violation runs to April 17, the longest
periods for which. noncompliance can be presumed. '

Apportionment of the Penalty ,

The calculation of the gravity component of the Penalty in
this case reflects a $5,000 increase in the notice penalty and a
$48,500 increase in the pPenalty for substantive violations
because it involves a second violation by the contractor. v
Ordinarily, the Government should try to get Bert and Ernie's to
pay at least these additional penalty amounts. However,
Consolidated Conglomerate's financial size compared to the
contractor’'s may dictate that Consolidated pPay most of the
penalty. :
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No notice $15,000 $20,000 $25, 000

No notice but Probable $ 5,000 $15,000 $25, 000
substantive'compliance

Late, Iﬁcomplete_or Inaccurate notjce.

For each notice, select the singlae largest dollar figurae
that applies from the roliowing table. These violations are
assessed a one-time Penalty except for waste shipment vehicle
marking which should be assessed a Penalty per day of shipment.
Add the dollar figures for each notice or waste shipment
violation: '

Notice submitted arter asbestos remova] $15, 000

completed tantamount to no notice.
Notice lacks both'jobilocation and asbestos 4,000
removal starting andg completion dates. ' .
Notice submitteqg while asbestosg removal is 2,000
in progress, . '
Notice lacks either job location or asbestos 2,000
removal starting ang Completion dates,
Failure to updéte notice whan amount of asbastos 2,000
<changes by at leagt 20% b
Failure to provide telephone ang written notice 2,000
when start gdate changes ’
-Notice lacks either asbestos removal starting 1,000
or completion dates, but not both.
Amount of asbestos in notice is missing, ' 500
improperiy dimensioned, or for multiple facilities,
-mNotice-lacks»any-other requireqd 1nrormation. ; . 200
Notice submitted late, but still 200

Prior to asbestos removal starting date.

o
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mmmm;m'
Failure to maintain records which 2,000
precludes discovery of waste disposal activity

Failure to maintain records but other 1,000
information regarding waste disposal available

Failure to mark waste transport vehicles 1,000
during loading and unloading (assess for
each day of shipment)
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Nork-practice, Bmission and Other Violations
Gravity Component ' '

Total amount of Each add. Each _add. . Each add,

asbestos jnvolved First day of Second day of Subsequent day of .
in the operation violatjon violation violation violation wviolatjons . violation
< 10 units $ 5,000 $ 500  $15,000 $ 1,500 . $25,000 - § 2,500

> 10 units .

but < 50 units  $10,000 $ 1,000 $20,000 $ 2,000 $25,000 $ 2,500

> 50 units $15,000 - $ 1,500 $25, 000 $ 2,500 $25,000  § 2,500

Unit = 260 linear feet, 160 square feet or 35 cubic feet - if more than one is involved,
convert each amount to units and add together < .

Apply matrix separately to each violation of §61.145(a) and each sub-paragraph of
§ 61.145(c) and § 61.150, except §61.150(d) (waste shipment records) which is treated as a
one time violation and § 61.150(c) (vehicle marking) (see chart on pages 15-16); calculate
additional days of violation, when applicable, for each sub-paragraph - add together

Benefit Component

For asbestos on pipes or other facility components:

$20 pér linear, square or cubic foot of asbestos for any substantive violation.

1%
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